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ACHIEVEMENTS OF FEDERAL MEDIATION 


WILLIAM LEA CHAMBERS 


United States Commissioner of Mediation 


N almost all parts of the world, especially before the ab- 
normal conditions brought about by the European war, 
there has been during recent years a constantly growing 

spirit of industrial unrest. One of the most pressing questions 
of the day is, What can be done to secure and maintain indus- 
trial peace? All branches of industry have been affected by 
conflict and dissension. Within the past three years in this 
country Congress created a commission charged with the duty 
of ascertaining the underlying causes of industrial unrest and 
the best measures for promoting the peaceable settlement of 
industrial disputes. Similar inquiries have been authorized 
and constructive recommendations put forward in foreign 
countries. The maintenance of peace in the transportation in- 
dustry and in other public utilities has been given primary 
consideration for the reason that the public welfare is closely 
bound up with their regular operation. 

When we consider the misery and crime arising from ordin- 
ary industrial conflict—the passions which are inevitably pro- 
duced in the heart of the strikers, the stimulation of mutual 
distrust and the widening of the gulf between employers and 
employees, the destruction of the happiness of many homes, 
the privations undergone by half-starved wives and children 
and the high mortality rate among children, violence and often- 
times murder and bloodshed, the destruction of property and 
the waste of capital, the dissipation of the workingman’s sav- 
ings of many years, and the permanent injury to a country’s 
trade and industry—it is impossible not to sympathize at least 
with every plan to do away with lockouts and strikes alto- 
gether, or at least to cause them to be of infrequent occurrence. 


This feeling is intensified when the evil effects of railway 
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strikes are contemplated because the breakdown of our trans- 
portation system through controversies as to wages or work- 
ing conditions means widespread suffering and possibly dis- 
order and violence approaching civil war. 

Recently I have had occasion to make a survey of legislation 
or administrative regulations for the purpose of preventing 
strikes or bringing about the peaceable and orderly settlement 
of disputes as to wages and working conditions on railroads 
which have been adopted by the leading industrial and com- 
mercial nations. These measures reveal a remarkable lack of 
uniformity. Each country or section seems to have worked 
out its own system from its own experience. In only one or 
two cases has one nation adopted the plan of another. 

In the study of this class of legislation, however, one fact 
stands out prominently. Two things have been responsible 
for anti-strike legislation and legislation for the orderly set- 
tlement of industrial disputes. One group of countries in 
framing such legislation has primarily had in mind the pro- 
tection of the public against the injurious effects of industrial 
warfare in the railway and other public utility services. Such 
reasons are evidently responsible for the legislative enactments 
in Canada, France, Italy, Russia, Rumania, Spain, and 
Portugal, and the attitude towards employees of the railway 
administration of Austria and Germany. On the other hand, 
the preservation of industrial peace and the advancement in 
economic welfare of certain industrial classes have been pri- 
marily considered in framing the legislation of Australasian 
countries, and the prevention of industrial conflicts in the rail- 
way service has been incidental to these broader purposes. 

Among the Australasian countries, the general tendency of 
legislation has been to place a limitation, and with practically 
one exception, a prohibition upon the right to strike of rail- 
way and practically all other classes of industrial workers. 
Provisions against strikes and lockouts are also accompanied by 
others for the regulation of wages and working conditions. 
Another group of countries, on the other hand, such as Canada, 
the Transvaal, Spain, and Portugal, have not denied absolutely 
the right to strike, but have made the exercise of this right 
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contingent upon certain conditions—a notification to the gov- 
ernment of the intention to strike, or, delay until after a gov- 
ernmental investigation and report. In the case of certain 
other European countries the right of railway workers or 
other employees in public service industries to strike is abso- 
lutely denied, and no machinery is provided for ventilating 
grievances. Great Britain and the United States occupy the 
unique position of having no legislation abridging the right to 
strike. Both countries have provided official machinery for 
the adjustment of wage and other difficulties between the 
railroads and their operating forces. In Great Britain the 
opportunities for conciliation and arbitration under the Con- 
ciliation Act of 1896 have also been supplemented by a gen- 
eral agreement of 1911 between railway officials and employees 
which makes provision for the conciliation of matters in dis- 
pute. In the United States the mediation and arbitration 
of railway wage disputes is, as you know, provided for by 
the so-called Newlands law. Strange as it may seem, in the 
case of these two countries, where legal machinery has been 
provided for the settlement of grievances without any limita- 
tion upon the right to strike, the most pronounced success in 
dealing with disputes seems to have been attained. 

Legislation in the United States for the adjustment of griev- 
ances between the railroads and their employees had its in- 
ception in the year 1888. A law approved in October of that 
year provided for voluntary arbitration and practically for 
compulsory investigation of railway wage disputes. The pro- 
visions of this act, however, were never utilized, and it was 
superseded in June 1898 by what was known as the Erdman 
law. This legislation provided machinery for the mediation 
and arbitration of controversies affecting railroads and their 
train service employees, and was the basis of existing legis- 
lation. During the eight years following the passage of this 
law only one attempt was made to take advantage of its 
provisions. During the next five years, however, methods of 
procedure under the law were fully developed and its effective- 
ness was established. 


There were in all 61 cases settled on request of the parties 
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either by mediation under the Erdman law or by arbitrations 
in accordance with its provisions. Seven of these cases were 
concerted movements, involving many of the various classes 
of employees and involving in each instance a large number 
of railroads, in one case as many as 64 roads. Of the 61 
cases coming under the Erdman law during the 14 years 
of its existence, 28 were settled through mediation, 8 were 
settled by mediation and arbitration, and 4 by arbitration 
alone. In the remaining 21 cases, either the services of the 
mediators, requested by one of the parties, were refused by 
the other, or else direct settlements were reached between 
the parties after the services of the mediators were invoked 
without employing them or resorting to arbitration. The 
credit for the remarkable achievements in mediation and con- 
ciliation under this law are to be attributed to Judge Martin 
A. Knapp, chairman of the interstate commerce commission 
and presiding judge of the commerce court during this period, 
and to Dr. Chas. P. Neill, at that time United States com- 
missioner of labor. 

The next step in legislation relative to mediation and 
arbitration was the so-called Newlands law, approved July 
13, 1913. It created the effices of commissioner of mediation 
and conciliation and assistant commissioner of mediation and 
conciliation, and further provided that the President shall also 
“designate not more than two other officials of the Govern- 
ment who have been appointed by and with the advice and 
consent of the Senate, who, together with the commissioner of 
mediation and conciliatien, shall constitute a board to be 
known as the United States Board of Mediation and Concilia- 
tion.” In August 1916 the board was increased to three mem- 
bers by the designation by the President of the assistant com- 
missioner of mediation and conciliation as a member. 

The law reénacted the general provisions of the Erdman 
law relative to mediation. It also provided for three-member 
boards of arbitration as authorized by the Erdman Act, but 
in addition, in order to meet the criticism of three-member 
boards placing too much power in the hands of the neutral 
arbitrator, it provided further for six-member boards of 
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arbitration, composed of two representatives from each side 
to a controversy, and two neutral members representing the 
public. 

The immediate cause for the passage of the present law was 
the demands of the conductors and trainmen, which had been 
presented, in a concerted movement, some months previously 
to 42 eastern railroads in what is known as eastern associated 
territory. The direct negotiations between the parties resulted 
in a refusal by the railroads to grant the demands of the 
men, on the ground that the rates of wages then prevailing 
were adequate and that the employees were working under 
favorable conditions. A strike vote had been taken, resulting 
in some 97 per cent of the employees voting to withdraw from 
the service of the railroads unless their demands were com- 
plied with. The situation was an aggravated one and reached 
an acute stage early in July 1913. The public mind was 
excited, and the bill which had been pending in Congress 
for some months was, upon the advice of the President, 
promptly enacted into law to meet the emergency. 

From the approval of the Newlands law on July 15, 1913, 
up to October 18 of the present year, a total of 61 con- 
troversies were adjusted by the board of mediation and con- 
ciliation. Of this number 46 were settled by mediation, 11 
were adjusted by arbitration, and 4 by mediation and arbi- 
tration. In one case only have the board’s efforts to effect a 
settlement by mediation failed and congressional action has 
become necessary to deal with a situation for which no 
preventive remedy existed. A strike which would have shat- 
tered the very foundation of our national industrial fabric, 
and which might have brought on revolution at a time when 
the fighting blood of the world was at fever heat, was averted. 
But it remains to be seen whether the attempt to settle an 
industrial dispute by special legislative action will prove as 
efficacious as the methods of peaceful adjustment brought 
about by mediation and the voluntary movements of the 
parties. In 21 cases employees made application for the ser- 
vices of the board, the railroads applied in 15 cases; in 17 
cases the railroads and their employees made joint applica- 
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tion, and in 8 cases the board proffered and had its services 
accepted. 

Some of the cases adjusted by the board or arbitrated under 
the auspices of the boards have involved thousands of em- 
ployees and hundreds of millions of dollars of railway prop- 
erty. Two of the largest cases handled were the concerted 
movement of conductors and trainmen in the East in 1913, 
which involved 92,448 employees, and that of 1914-1915, 
which embraced all roads west of the Mississippi river and 
their locomotive engineers and firemen, who were 55,186 in 
number. In several other controversies the employees have 
exceeded 25,000 in number, and I believe it can be safely 
stated that every railroad of more than 100 miles in length 
in the entire country has been directly involved in contro- 
versies of some nature requiring the board’s services. No 
strike has ever occurred where the services of the board have 
been invoked or where a case has actually been taken up, and 
in only three instances since the present mediation law was 
enacted have train movements been even temporarily sus- 
pended, with but slight inconvenience to the public and in- 
finitesimal damage to property. So far as I have information, 
this record has not been equaled in any country where ma- 
chinery has been provided for the settlement of railway wage 
disputes. If the magnitude of the property interests and the 
number of employees involved in railway wage disputes in this 
country are taken into consideration, the results which have 
been accomplished under the Newlands law have been without 
a parallel abroad. 

These results have not been due primarily to any personal 
qualification of the members of the board or to any peculiar 
provisions of the existing law. Without the spirit which has 
characterized the attitude of both railway officials and the 
representatives of labor organizations the efforts of the board 
would have been unfruitful. With the single exception al- 
ready referred to, both sides to controversies have exhibited 
a spirit of fairness and of conciliation which has made reason- 
able adjustment of disputes possible. In that case, neither 
the railway officials nor the representatives of the labor organi- 
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zations yielded in any wise to the endeavors of the mediators. 
The long direct negotiations between the opposing parties be- 
fore mediation was attempted apparently had brought them 
into such deadly conflict that they were impervious to all con- 
ciliatory influences. When the existing law was enacted em- 
phasis was placed upon the possibilities of arbitration as a 
method of settling disputes between the railroads and their 
employees. As a result of the actual operation of the law, it 
has become more and more evident, however, that mediation 
is the leading factor and presents the greatest possibilities 
for the future. In this our experience has been similar to 
that of Canada and Great Britain. Sir George Askwith, of 
the British Board of Trade, who has been so eminently suc- 
cessful as a conciliator in labor disputes in Great Britain, 
made an investigation in 1912 of the operation of the Canadian 
Disputes Act. His conclusions verify our own experience by 
showing that it has been identical with that of Canada and 
Great Britain: 


Discussion with men who have been practically connected with the 
boards of Canada only endorsed the view that personal experience 
in this country has given. I found that, in the opinion of several of 
those who had acted as members of boards, the surest method of 
securing settlements was by the power given by the act of conciliat- 
ing the parties, and, if conciliation did not avail, of making recom- 
mendations. One chairman, Professor Adam Shortt, so successfully 
adopted this method that in the twelve or fourteen cases with which 
he was connected settlements were reached in every instance by 
agreement. 

The Act has been marked by success where the policy followed by 
Professor Shortt has been adopted. 

I consider that the forwarding of the spirit and intent of con- 
ciliation is the more valuable portion of the Canadian act. 


As a result of the recent eight-hour-day controversy, Presi- 
dent Wilson recommended changes in the existing law which 
would add to the present machinery of the Newlands law the 
requirement that, if mediation fails, an investigation and re- 
port must be had by a board equally representative of em- 
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ployers, employees and the public, before a strike or lockout 
can be legally declared. It is not thought that the strength 
of this proposal is in the penalties attached to an illegal strike 
or lockout. As Sir George Askwith and other students have 
stated, the restrictive or coercive features of the Canadian law 
have not been effective. The same assertion is also made rela- 
tive to compulsory features of the Australasian laws. The 
real value of the addition of the Canadian idea to existing 
legislation in this country lies in the further means it will afford 
for intervention for the purpose of mediation and conciliation. 
If the ordinary course of mediation fails, a further opportun- 
ity will be given for conciliation in the light of investigation. 
If, under these conditions, mediation again fails, a further re- 
course to peaceable adjustment will be had under the existing 
law by means of an arbitration agreement. 

From this brief outline of the general work and experience 
of the United States board of mediation and conciliation, it 
may be fairly deduced, so far as any value may be attached to 
my personal opinion, that the time and occasion have not yet 
arrived when the principle of compulsory arbitration should 
be attempted by legislative enactment. Indeed, it is a subject 
of grave doubt as to whether compulsory arbitration will ac- 
complish the purpose of its enactment. It is not yet claimed 
even by the advocates of compulsory mediation in those coun- 
tries where it has been adopted, that it is a solution of the 
problem. Whether this is due to faults of administration, 
to inherent defects in the laws, or to the lack of positive 
social sanction, I do not know. Are not the principles of 
mediation and compulsion antagonistic? Can there be suc- 
cessful mediation where the parties are compelled by law to 
mediate? Does not the idea of mediation involve the ideal- 
ism of voluntariness? These are questions to be seriously con- 
sidered in any movement toward compulsory mediation. The 
drift of sentiment seems, however, to be in that direction. We 
should be careful, however, that we do not destroy the spirit 
of mediation that has been so potent a factor in the unparalleled 
results standing to the credit of our federal conciliation laws. 

As in Gregorian music, the main part of the melody, lying 
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between the intonation and the ending, is what the great com- 
posers have called mediation, so in this conflict between em- 
ployer and employee, which some choose to call a conflict be- 
tween capital and labor, with all its discordant notes, there is a 
wide range between the commencement and the ending of a 
labor controversy, involving corporation costs and human 
happiness, for concilatory movements by disinterested perform- 
ers under the guidance and sanction of federal authority 
and in the interest of the public welfare, to play upon those 
strings of feeling and sentiment not unknown, or even un- 
familiar, to capitalist and wage earner to produce the harmony 
of industrial peace. 
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THE CANADIAN INDUSTRIAL DISPUTES ACT 
VICTOR S. CLARK 


WENTY-TWO years ago traffic upon some of our larg- 

est western railways was interrupted or suspended by 

a widespread and protracted strike. Business was seri- 

ously affected, millions of dollars were lost by the disputants 
and the general public, and mob violence for a time threatened 
the very foundations of government. Finally order was re- 
stored and necessary intercourse was resumed under the pro- 
tection of federal troops. A United States strike commission 
was appointed to investigate this disturbance and to advise 
measures for preventing a similar calamity in the future. This 
commission recommended that lockouts and strikes upon rail- 
ways engaged in interstate commerce be prohibited by law 
until the grievances at issue had been officially investigated, 
and the public had been informed why its own rights and in- 
terests were to be so seriously violated. The present year a 
strike that promised to be even more extended and disastrous 
than the one in 1894 impended. Congress had not yet pro- 
vided an adequate remedy for such a crisis, and the lessons of 
the previous episode had been forgotten. Therefore again, 
twenty-two years after the strike commission of 1894 reported, 
the President of the United States was called upon to protect 
vital national interests from industrial warfare; and he re- 
peated in his appeal for aid to Congress the recommendation 
made by President Cleveland almost a generation ago, that 
lockouts and strikes upon railways engaged in interstate com- 
merce be made illegal, unless preceded by a public investigation. 
Meantime Canada, whose industrial conditions are almost 
identical with our own, had grappled resolutely with this prob- 
lem. Ten years ago a bitter and prolonged coal strike in 
Alberta deprived the western provinces of fuel; so that as 
winter approached, prairie settlers could not heat their homes, 
public schools were closed, and industries using steam power 


curtailed or suspended operations. What the anthracite coal 
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strike of 1902 was to our eastern states, the strike of 1906 was 
to the people of the Canadian northwest. This private dis- 
agreement of a small group of employers and workmen so 
threatened the welfare of that entire region that the Dominion 
government was forced to intervene; and partly by moral 
suasion and partly by the power of public opinion it finally 
compelled a settlement of the dispute and a resumption of coal 
production. 

Unlike the United States after the great railway strike of 
1894 and the anthracite strike of 1902, Canada at once took 
positive steps to prevent or control similar crises in the future. 
In recommending a law for this purpose, Mr. Mackenzie King, 
then deputy minister of labor of the Dominion, thus stated the 
guiding principle of such legislation: “In any civilized com- 
munity private rights should cease when they become public 
wrongs.” I should like to make that statement the text of my 
remarks; for it defines the only ground upon which the public 
is entitled to interfere in a mandatory way with the negotia- 
tions between workers and employers. 

The measure Canada adopted went beyond voluntary con- 
ciliation and arbitration laws, which were already on the 
statute books. Such laws had been enacted also in the United 
States, and in both countries they had been of service ; but when 
most needed they had failed in Canada as completely and as 
conspicuously as they failed in our own great railway dispute 
last summer. 

On the other hand, the government was not ready to adopt 
compulsory arbitration, such as is in force in New Zealand 
and Australia. Let me repeat that the Canadian industrial 
disputes act is not a compulsory arbitration law, because that 
erroneous opinion seems to prevail widely in this country. 
Canada’s purpose was not to compel the parties to a dispute 
to accept a government decision, nor to regulate by official 
mandate the working conditions of any class of labor; its pur- 
pose was limited to forbidding lockouts and strikes that di- 
rectly affect the public welfare until their causes have been 
authoritatively investigated, and have been made known to 
the people who will suffer through them. In connection with 
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this investigation, the law provides machinery not essentially 
different from that established by earlier conciliation acts in 
both Canada and the United States, to assist the disputing 
parties in a voluntary and friendly settiement of their difficul- 
ties. The conciliation features of the act of 1907 were not 
novel, but were mainly a re-enactment of previous statutes; 
while the compulsory investigation features were at that time 
practically new in American labor legislation. 

The jurisdiction of the law extends only to industries that 
serve immediately the general public. These embrace railways 
and transportation lines, yard and wharf labor, telegraphs and 
telephones, power, light and traction companies, and mines. 
Workers and employers in any industries not directly included 
within the act may by mutual agreement apply to have their 
difficulties investigated and adjusted under the same law; 
but this is merely using its machinery for purposes called for 
by any conciliation statute. Recently as a war measure the 
jurisdiction of the act has been extended to munition workers 
and others employed in war industries; but this is a temporary 
expedient in an extraordinary emergency, to be justified on 
the same grounds as the original law. In a word, the oper- 
ation of the act is confined to industries where a cessation of 
labor would cause more damage to the general public than any 
prospective advantage to either party in the dispute would com- 
pensate. The law attempts to apply the principle of the great- 
est good to the greatest number. 

No change in the labor conditions of these industries can 
be made without thirty days notice. If either employers or 
workers object to a proposed change they may apply to the 
federal Minister of Labor for a board of investigation and 
conciliation, showing that a lockout or strike will occur unless 
the points at issue are settled. Thereupon the minister, after 
assuring himself of these facts, appoints a board for that 
particular dispute. This board consists of three members, one 
of whom is nominated by the workers and another by the 
employers. These two select the third member, or if they fail 
to agree the Minister of Labor appoints him. The third mem- 
ber is chairman of the board. Please note that the board is not 
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a judicial body or a non-partisan umpire, but an investigating 
and conciliating agency containing representatives of both sides 
of the controversy. However, no person having a direct 
money interest in the business affected by the dispute is eligible 
to membership. 

Wide latitude is given the boards in their method of con- 
ducting an investigation and bringing the opposing parties 
to an agreement. They have the powers of a court to summon 
witnesses, to require the production of books and papers, and 
to take testimony under oath. They may personally inspect 
works and factories concerned in a dispute and interrogate 
employees. Most cases referred to boards have been settled 
without a disagreement. But if the parties cannot come to 
terms the board reports its findings, which need not be un- 
animous, but may consist of a majority and a minority report, 
or conceivably of three individual reports. These contain a 
statement of the grounds of the dispute, an opinion as to the 
justice of the respective claims presented, and recommendations 
for a settlement of the points in controversy. 

Pending the investigation a lockout or strike is prohibited 
under penalties ranging from $100 to $1000 a day for lock- 
outs, $10 to $50 a day for striking, and $50 to $1000 for incit- 
ing or aiding an unlawful lockout or strike. But after a board 
has reported, employers may lock out their employees, or 
workers may strike, if they wish to doso. The only exception 
to this rule is when both parties have previously signed a 
formal agreement to abide by the decision of the board. In 
that case they can not break their contract. 

This summary review of the main provisions of the act 
necessarily omits many details that are important in its prac- 
tical working, but that can not be discussed in a short paper 
without obscuring the law’s leading principles. The two fea- 
tures that chiefly distinguish the industrial disputes act of 
Canada from the Erdman law and the Newlands law in our 
own country, are the compulsory investigation of certain labor 
controversies and the prohibition of lockouts and strikes pend- 
ing that investigation. 


More than nine years have elapsed since Canada placed 
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these provisions on the statute books. Up to the 18th of last 
month 212 disputes had been referred for adjustment under the 
law, and 21 strikes had occurred; so that about nine out of ten 
disputes were settled without stopping work. Of these 212 
disputes, 167 were reported on by boards or settled through their 
mediation, and the others were terminated before boards were 
organized or while the disputes were still under investigation. 
If we classify these references by industries, during the first 
nine years of the act 75 boards were appointed in railway dis- 
putes, and in all but six of these strikes were ended or averted. 
City traction lines were involved in 21 references, only two 
of which terminated in a strike. Only one out of nine cases 
of labor difficulty upon municipal works caused a stoppage of 
labor. Eleven shipping disputes, two upon telegraph lines, 
two upon telephone lines, and three affecting light and power 
companies, were settled without a single interruption of em- 
ployment. On the other hand, out of 43 disputes in coal 
mines, six resulted in strikes; while in metal mining only 
eight out of thirteen controversies referred to boards were 
amicably adjusted by them. The act has not been so success- 
ful in mining as in transportation and other public service 
industries, partly because popular sentiment is less intelligently 
informed and less actively interested in mining controversies 
than in those more immediately affecting the general welfare. 
Moreover the figures quoted, which are taken from official re- 
ports, must be qualified by the fact that labor difficulties not 
here recorded have occasionally ensued where the application 
of the act has been doubtful, or after a board has reported and 
its findings have been accepted by one or both of the parties. 
Furthermore, a mere enumeration of disputes, without re- 
gard to the relative importance of individual controversies, 
gives little information as to the real service of the act. One 
big dispute ending in a strike may outweigh many little diffi- 
culties settled amicably. Statistics can not measure the re- 
spective importance of averted and actual strikes, because the 
duration and extent of a potential strike are matters of con- 
jecture. As a rule, however, the larger the threatened dis- 
turbance, the harder it is to handle; and it is in the field of big 
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strikes that legislation of this character usually makes the 
poorest showing. Probably the number of employees involved 
in strikes that have occurred in Canada either in violation of 
the industrial disputes act, or legally under that act because 
workers refused to accept the findings of a board, averages 
larger in each difficulty than the number involved in disputes 
that were successfully adjusted. Nevertheless, no great strike 
affecting immediately the public welfare has paralyzed the in- 
dustries of Canada since this law went into operation. 

Illegal strikes are of two kinds, those started in ignorance 
of the law or in doubt as to its application, and those in clear 
defiance of government intervention. The few strikes that 
have occurred in open contempt of the act were not in dis- 
putes where the outside public had much interest at stake, 
and usually were to be explained by some local condition that 
prompted irresponsible men to impulsive action. Some years 
ago the United Mine Workers in western Canada struck in 
violation of the law, but later they themselves applied for a 
board, which was granted and settled the difficulty. Similar 
strikes have more recently occurred among coal miners in 
Nova Scotia, where there is a long standing jurisdictional fight 
between a union that favors the act and one that opposes it. 
In case of such violations the government may prosecute the 
offenders; but in practice it generally leaves the enforcement 
of the penal features of the law to the aggrieved parties in 
the dispute. As might be anticipated, neither employers nor 
workingmen often care to assume the trouble and expense of 
court proceedings. One employer has been fined for an il- 
legal lockout; a few union officials have been fined for inciting 
strikes; and an agent of the United Mine Workers has been 
convicted both in the lower courts and on appeal for paying 
strike relief to members of the union who had violated the 
law. However, no effort has been made in the past to punish 
a large body of men for striking. 

This raises the question of the value of the penal provisions 
of the law. It is argued that if the act does not put strikers 
in jail and subject offending employers to heavy fines, these 
provisions are useless. But even though violations are seldom 
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prosecuted, neither strikers nor employers dare to defy the law 
of the land in disputes prominently before the public and af- 
fecting the prosperity and comfort of a large body of citizens. 
By doing so they would put a powerful weapon in the hands 
of their opponents, and they would fatally prejudice their 
case in the high court of public opinion. 

The original statute was amended in 1910, and a bill revising 
and extending its provisions has been prepared and will prob- 
ably be brought before Parliament at the close of the war. 
Both the amendments already made and the proposed re- 
vision are designed chiefiy to simplify and expedite pro- 
cedure and to hasten decisions. Another projected change 
would permit municipalities to apply for boards in dis- 
putes that threaten the welfare of their citizens, though 
the municipal government is not a party to the controversy. 
It is also proposed that the government, where requested by 
both parties, shall register collective bargains or industrial 
agreements entered into by workers and employers, whether 
made through a board of investigation and conciliation or 
without government mediation, and that when so recorded 
these agreements shall be enforceable by law. The new bill 
also provides that boards may be reconvened for the purpose 
of interpreting their awards. Recently when a serious strike 
seemed imminent on the Canadian Pacific railway another de- 
fect in the present law appeared. This dispute was investi- 
gated and reported upon by a board of investigation and con- 
ciliation in 1914, just as the war broke out. The employees re- 
fused to accept the board’s recommendation, but deferred 
striking on account of the war. The present autumn, two years 
after the findings of the board of 1914 were published, they 
claimed the right still to strike on account of their rejection 
of the previous report. Happily this controversy was settled 
without an interruption of traffic; but the law ought to limit 
the period after a board reports during which a lockout or 
strike may be entered into without a second investigation. 

Some years ago, while this legislation was still new, I was 
twice commissioned to investigate its operation for our gov- 
ernment. Since these two visits, which extended through nearly 
all the provinces of the Dominion, I have had little opportun- 
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ity to interview workingmen and employers directly affected 
by the act. At that time it was commended by the general 
public, by employers, and by the mass of working people; but 
it evoked criticism from some labor leaders. However, these 
objections were to details of the law rather than to its funda- 
mental principles. When the amendments of 1910 were be- 
fore Parliament, the Minister of Labor read letters from the 
legislative representatives or other high Canadian officers of 
the brotherhoods of locomotive engineers, of locomotive fire- 
men and enginemen, of railway trainmen, of maintenance of 
way employees, and of the order of railway telegraphers, 
all commending the existing law and the proposed amendments. 
The president of the brotherhood of maintenance of way em- 
ployees characterized the act as “one of the best pieces of 
legislation that has been passed to my knowledge in the interest 
of industrial peace.” Sir George Askwith, who investigated 
the working of this law for the British government late in 
1912, stated in his conclusions: 


I was struck by the remarkable difference of attitude displayed by 
railway union officials generally, as compared with some of the trade- 
union leaders in other trades. The former appeared to recognize 
that the holding up of a railway system by a strike was a procedure 
only justifiable as a last resort, and that it was due to the public that 
every possible step be taken to arrive at a settlement before recourse 
was had to a strike as a measure of adjusting differences. The result 
of this attitude has been that the Canadian railway unions . . . have 
frankly accepted the spirit of the . . . acts, and apply as a natural 
course for boards of investigation and conciliation when difficulties 
that threaten to become serious arise. . . . At the meeting of the 
trade-union congress that I attended at Guelph, it was the officials 
of the railway unions who spoke most strongly in defense of the act. 

. . The acceptance of the theory that the public have a right to be 
informed impartially of the merits of the questions which gravely 
threaten their well-being, and of the spirit of the acts, has been so 
far adopted by those concerned with the Canadian railway system as 
to place the country in almost as safe a position against a serious 
stoppage as it is possible to reach. 


Recently the trade-union congress of Canada passed a 
resolution asking that the law be repealed. During the Senate 
hearings upon the eight-hour law for train operatives, passed 
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by Congress last September, Mr. Garretson, president of the 
Order of Railway Conductors, and Mr. Gompers, presi- 
dent of the American Federation of Laber, strongly opposed 
similar legislation in the United States. The influence of or- 
ganized labor this side of the border is said to account for 
some of the opposition to the act in Canada. International 
unions have their headquarters in this country, and their officers 
do not like to give up the right to call a strike in Canada, if 
necessary in order to enforce demands upon employers in the 
United States. Moreover union leaders want the power to call 
sudden strikes, and claim that the Canadian act gives em- 
ployers time to strengthen themselves against labor outbreaks. 
But no great strike, especially upon railways or in other in- 
dustries of national importance, can now occur without pre- 
liminary negotiations that sufficiently warn employers in ad- 
vance of impending trouble. Any union that called a strike 
affecting widely the general welfare without first attempting 
a friendy settlement of its difficulties would be defeated by 
public opinion. My own experience with workingmen has 
been that opposition to government mediation is stronger 
among union leaders than among their followers. Strikes 
are like wars; they open opportunities for prominence and 
distinction to the officers who lead them, but only hardship and 
suffering to the rank and file who fight them. Still, the dis- 
trust with which workingmen regard laws to control their 
relations with employers is very deep. It is founded on an 
inherited memory of ancient abuses of authority, and upon 
an instinctive conviction that the workers themselves are the 
only sincere defenders of workers’ rights. A law upon 
Canadian lines would need to be very liberally drawn, very 
tactfully administered, and very leniently enforced to win the 
confidence and support of American labor. Nevertheless 
legislation in this direction is demanded in the United States 
by the interest of all the people. The general right of 
workers to better their condition by any means not detrimental 
to society as a whole is sacred. But the private right of any 
group of citizens, whether employers or employees, to impose 
its demands by unregulated force should cease as soon as it 
becomes a public wrong. 
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COMPULSORY ARBITRATION IN AUSTRALIA AND 
NEW ZEALAND 


M. B. HAMMOND 
Ohio State University 


TWENTY minutes’ discussion of compulsory arbitra- 
tion in the Australasian colonies of Great Britain 


will have to neglect details and give scant attention 
to the historical development. Furthermore, differences in the 
legislation of the various states, even important differences, 
will have to be ignored, for the most part, and the systems 
treated as though they were uniform. Only a brief description 
of the methods employed will be given, and in reporting the 
practical results of the laws, broad generalizations will have 
to be made with but little reference to the evidence which 
would support them. 

Compulsory arbitration in one form or another exists in 
New Zealand and in all the Australian states except Victoria 
and Tasmania, which regulate the relations between employers 
and employees by means of wages boards but do not under- 
take to prohibit strikes, except that there is a clause in the 
Tasmanian law forbidding strikes against attempted en- 
forcements of the wages boards’ determinations. Compulsory 
arbitration is also the method employed by the government of 
the Commonwealth of Australia in endeavoring to settle in- 
dustrial disputes ‘“‘ extending beyond the boundaries of any 
one state.”” Although some states have only recently adopted 
the system of compulsory arbitration, it may be worth while 
to point out that no state having adopted it has seen fit to 
abandon it and all the earlier states to enact compulsory arbi- 
tration laws have, within recent years, revised their laws in 
the direction of making them more comprehensive. 

In spite of the fact that most people who talk of the 
Australian method of dealing with industrial disputes place 
emphasis upon the feature of compulsion, all the states having 
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arbitration courts endeavor to make the fullest possible use 
of either mediation or conciliation, and sometimes of both, 
before proceeding to the more radical plan of referring dis- 
putes to the court for a hearing. Most disputes are in fact 
settled without the necessity of a formal hearing by the court 
and the success of the conciliatory method is universally ad- 
mitted. Mr. Alexander Stewart, the industrial registrar of 
the Commonwealth court, says that the clause in the Concilia- 
tion and Arbitration Act which authorizes the judge to act as 
mediator is “the most useful provision in the act,” and Mr. 
Justice Higgins of the High Court of Australia, who since 
1907 has presided over the Commonwealth arbitration court, 
has said: 

“In connection with my arbitration court, in particular, 
much of my best work has been done in quiet conference be- 
hind the court, procuring agreements without arbitration.” 
The same method of having the judge of the arbitration court 
serve as a mediator before proceeding to a formal hearing of 
a dispute is used in Western Australia, in South Australia 
and in Queensland, and apparently with good results. 

In New Zealand and in New South Wales there are con- 
ciliation commissioners, who, on receiving notice that an in- 
dustrial dispute has arisen, proceed at once to the scene and 
endeavor to secure a voluntary agreement between the parties. 
If they fail in this, the commissioner has the authority to 
summon the parties to attend a conference at which he pre- 
sides and in which he endeavors to reach a solution of the 
difficulties by the method of conciliation. The disputants 
need not wait, however, for the commissioner to take cogniz- 
ance of the dispute. Either of them may make application 
to have the dispute heard by a conciliation council and this is 
the usual method followed. Both the applicants and the re- 
spondents nominate the persons whom they desire to represent 
them in the council and, unless there are serious objections to 
these persons acting, they are appointed by the commissioner. 
With minor exceptions, no person may serve in this capacity 
who is not himself actually engaged in the industry concerned, 
either as an employer or as an employee. 
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These conciliation councils in New Zealand are the most 
successful agencies for the regulation of industrial relations 
and the prevention of strikes with which I am acquainted. 
The parties to the dispute gather around a table and discuss 
in a thoroughly informal manner the claims made by the ap- 
plicants. Any person having an interest in the matter has a 
right to be heard in person or by means of a representative, 
but attorneys may not appear and no effort is made to follow 
legal methods of procedure. The commissioner who pre- 
sides has no vote but he has the authority to continue the 
negotiations until he has reason to believe that no agreement 
is possible. He is constantly on the lookout for weak points 
in the argument and when a deadlock eccurs, he is likely to 
ask the representatives of one of the parties to retire from the 
room while he talks matters over with those who remain. At 
such times he does not hesitate to inform them of the weakness 
of their position, as he sees it, and he urges them to make con- 
cessions rather than to have the case go to the arbitration court. 

The success of the New Zealand conciliation councils in 
settling disputes is shown by the statement that from January 
I, 1909, when they began their work, down to March 31, 1915, 
the councils had dealt with 694 disputes. Of this number, 
466, or approximately two-thirds, were fully settled in coun- 
cil, 130 more had been substantially settled there, with only a 
few points on which an agreement had not been reached to be 
referred to the court, while in only 98 cases, or about one- 
seventh of the total number, was it impossible to settle the 
main difficulties and the whole dispute had to be referred to the 
court. It would, however, be a great mistake to conclude that 
this happy experience which New Zealand has had with con- 
ciliation shows that the arbitration courts were not needed. 
The truth of the matter is that the one great reason why the 
conciliation commissioners have been able to secure so many 
voluntary agreements from the disputants is that these dis- 
putants realized that unless they did reach an agreement, the 
dispute would go automatically to the arbitration court for 
settlement. Experience everywhere shows that the parties to 
a dispute prefer to settle their own differences rather than to 
have the intervention of a third party. 
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Conciliation has this further advantage over arbitration: it 
is more flexible and can be easily adapted to a given set of 
conditions, since the parties who make the agreement are 
familiar with the technical and trade conditions of the in- 
dustry and are less guided by precedents than a court would be. 

Although conciliation has accomplished many useful re- 
sults in New South Wales under the present law, which dates 
from 1912, its success there has been less noteworthy than in 
New Zealand. The most of the failures have been in the 
mining districts. All students of industrial relations know 
that controversies over the wage bargain are more frequent 
among miners, the world over, than among other workers. A 
full explanation of this fact would involve many elements, but 
it may be said that the most important reason is that working 
conditions in the mines, different from those contemplated at 
the time the agreement was entered into, make their appear- 
ance at any time and in the most unexpected manner and are 
constantly giving rise to different interpretations of the work- 
ing agreement. When the last arbitration law was passed in 
New South Wales, the government undertook to meet this 
situation in the mining districts by providing special concilia- 
tion committees for the mining industry, but they do not appear 
to have lessened the number of strikes. Industrial peace is 
apparently not a by-product of coal mining. 

In all the Australasian states having the system of com- 
pulsory arbitration, the voluntary industrial agreements made 
by employers and employed are given full recognition in law 
and, when registered, have the same binding force as do the 
awards of the courts. Many such agreements, including those 
made in the conciliation councils, are found in all the arbitra- 
tion states. It has generally been found desirable to have 
these agreements submitted to the arbitration court for its 
approval and possibly for revision. This revision does not 
undertake to change the terms of the agreement, but it may 
be desirable for the court to use its own phraseology for some 
of the clauses. The court may later have to interpret these 
agreements and it is important that their meaning should be 
made clear. The court is also interested in seeing that indus- 
trial agreements do not overlap or conflict with existing awards. 
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When both mediation and conciliation have failed to secure 
a voluntary agreement between disputants, the industrial dis- 
pute goes to the arbitration court for a hearing on its merits 
and for the making of an award which is made binding on 
both parties for the period covered by the life of the award, or 
until the award is superseded by a new award or industrial 
agreement. 

In every state the arbitration court is presided over by a 
judge of the highest court or by one who has equal rank. In 
New Zealand a representative of the employers and a repre- 
sentative of the workers, chosen by their constituents, sit as 
members of the court with the judge and have equal authority 
with him in determining the matters in controversy. In the 
Australian courts the judge sits alone, though he may ask for 
assessors representing both sides to the controversy to sit with 
him and advise him in regard to technical industrial matters. 
In practice this is seldom done. 

In all the arbitration courts the effort is made to simplify 
the proceedings before the court. The usual rule is that at- 
torneys may not appear, but this has resulted in the develop- 
ment of what may be considered as a class of laymen attorneys, 
the secretaries of the trade unions and of the employers’ as- 
sociations, who are thoroughly familiar with the arbitration 
law and with the previous decisions of the courts, and who, 
because of their thorough familiarity with the technical mat- 
ters of the trade concerned, are able to argue the case with 
more skill than could the lawyers. The judge himself always 
takes an active part in the proceedings, questioning closely the 
witnesses in regard to matters in which he is in doubt and, 
what is perhaps equally important, cutting short or refusing 
to hear evidence which appears to him irrelevant or with which 
he considers himself thoroughly familiar. 

When the case has been heard and a decision reached, it 
takes the form of an award which covers all the matters in 
controversy and which binds not only the parties to the original 
dispute but all other employers and employees in that industry 
or trade who are either named in the award or who carry on 
their business within the area designated by the award. Fre- 
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quently the award covers the entire state or, in the case of the 
awards of the Commonwealth court, the whole of Australia. 
It may at first thought seem suprising that an arbitration 
award should undertake to bind employers and their employees 
when they have not participated in the dispute and may have 
had no disagreement whatever. A little consideration of the 
matter will, however, show that this is one of the inevitable 
consequences of compulsory arbitration. 

To make an award which fixes the wages to be paid, the 
hours to be-worked and many other conditions of employment, 
binding on certain employers in the industry and not on their 
competitors, would give the latter great advantages and might 
easily mean the ruin of those bound by the terms of the award. 
The attempt is made to deal justly with all by giving to all 
persons likely to be affected by an award an opportunity to 
present their claims and objections at the time the case is heard. 

The industrial agreements ratified by the arbitration court 
and the court’s own awards cover all the matters complained 
of by the parties who have sought a hearing which unless 
settled will, it is claimed, lead to a strike or a lockout. Of 
necessity this means a good dea! of interference by the courts 
with the conduct of industry. The contractual relationship 
which usually exists between employers and their employees 
is a good deal disturbed, and indeed some able lawyers and 
judges have asserted that freedom of contract in industrial re- 
lations no longer exists under compulsory arbitration. This 
is a situation not contemplated by the men who framed and by 
those who voted for the first compulsory arbitration laws; yet 
no other outcome was possible. These laws and the awards 
of the arbitration courts have resulted in the most complete 
system of industrial regulation which the modern world had 
ever known prior to the outbreak of the present war. To my 
mind this is the most important fact to be taken into con- 
sideration by those who are interested in the subject of com- 
pulsory arbitration. The success of the scheme is far more 
dependent on the wisdom of this mode of regulating industry 
than it is on the answer to the question, does it prevent strikes? 
That such governmental regulation of industry is a necessary 
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consequence of compulsory arbitration will be evident if one 
reflects that for an arbitration court to prevent strikes it must 
lay down the conditions under which men are to be employed. 
Its authority must be sufficient to enable it to deal with all 
those matters which may be made the subject of an industrial 
dispute. From the New Zealand awards alone I have com- 
piled a list of not less than seventy separate and distinct sub- 
jects with which the Dominion arbitration court has been 
obliged to deal. Some of the matters, such as the right of 
the workers to demand the discharge of a cook, or the obliga- 
tion of the employer to give the men an opportunity to smoke, 
may seem of trivial importance, but if they are regarded by 
the parties themselves as of sufficient importance to lead to a 
strike, there is no alternative for the court. It must decide 
the matter, if it is to perform its function of attempting to 
preserve industrial peace. 

If compulsory arbitration is to succeed in preventing strikes, 
it must first of all create conditions under which strikes are 
unlikely to occur. To understand how it does this let us dis- 
cuss briefly the most important matters which have been dealt 
with by the courts and see the character of the industrial regu- 
lations which they have imposed upon employers. 

1. In all industries and trades in which awards have been 
made (and they include all the important industries and occu- 
pations except agriculture and domestic service) the lowest 
grades of workers have obtained a living wage which has 
slowly and steadily been raised by the courts as the cost of 
living has increased. 

2. Skilled workers have obtained a minimum wage in their 
respective trades in excess of that paid to the unskilled work- 
ers. This has been intended to compensate the lowest grade 
of skilled workers and to take into consideration the degree of 
regularity of employment. No attempt is usually made to 
fix the actual wages paid to those having superior skill or 
attainments. 

3. The eight-hour day has been established in practically 
all industries which are not required by the nature of the oc- 
cupation to continue operations for a longer period. In many 
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occupations the hours of work have been fixed by the courts 
at 44 or 45 per week. 

4. In all those trades in which the workers are strongly or- 
ganized—and they now include all the most important occupa- 
tions—trade unionists have been given the preference in em- 
ployment over other workers. This grant of preference has 
been accompanied by the provision that it shall continue to 
operate only as long as the union is open to any worker pos- 
sessing the requisite skill and agreeing to pay the very moder- 
ate entrance fees and monthly or weekly dues which the court 
prescribes. Preference to unionists will seem to some in my 
audience an extraordinary action on the part of a court which 
is supposed to respect the rights of all workers, non-unionists 
as well as others, but the system of compulsory arbitration 
requires that collective bargaining be considered as the normal 
and usual method of making industrial contracts, and the con- 
ditions imposed by the courts do not prevent the man outside 
the union from securing work nor do they prevent the employer 
from hiring him. They simply make it necessary for him to 
join the union. 

5. Other important matters covered by the courts’ awards 
are the number and proportion of apprentices who may be em- 
ployed, the amount of overtime which may be worked and 
the rate of pay for such overtime, the number of holidays and 
when they are to occur, hours for meal-time, the character 
of board and accommodations to be furnished men not living 
at home, preference of employment to be accorded to workers 
already employed when new machinery is introduced, senior- 
ity in promotion, etc. 

To workers generally the system of compulsory arbitration 
tends to guarantee a fairly high level of earnings and mod- 
erately good working conditions, which may not be so good as 
strongly organized bodies of workers could obtain without the 
support of the law but which are better than most laborers 
would obtain without some scheme of industrial regulation. 
Personally, I am not convinced that these wages and working 
conditions are better in the arbitration states than in the State 
of Victoria, which regulates wages and hours by means of 
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wages boards and does not undertake to prohibit strikes. But 
if I had to choose between compulsory arbitration and the 
industrial anarchy which exists in many places in this country, 
I should unquestionably prefer compulsory arbitration, be- 
cause I should know that the lowest grades of workers could 
obtain by it comfortable working conditions and at least sub- 
sistence wages. 

To the employer the greatest advantage of compulsory arbi- 
tration lies in the fact that if he is willing to pay good wages 
and provide good working conditions, he will be able to do so 
without having his competitors undersell him because of their 
less favorable working conditions. The standards set by the 
court will be applicable to them as well as to him. 

How far the system of compulsory arbitration has lessened 
strikes is a question which can not be answered from statistics 
alone, nor do all the states show the same results. It is cer- 
tainly true that compulsory arbitration has not put an end to 
strikes, as the book written by Mr. Henry Demarest Lloyd 
in the early days of the New Zealand system caused 
some people to think. The expectations aroused by that ac- 
count were entirely too sanguine and were not reasonable. 
Few laws succeed in curing entirely the evil which they at- 
tempt to prohibit. A strike is nothing more than a concerted 
refusal of men to continue at work under what they consider 
unsatisfactory conditions, and although strikes bring un- 
doubted inconvenience to the public, which is warranted in 
trying to prevent them, most men are likely to think that a re- 
fusal to continue at work under unsatisfactory conditions is not 
a very serious offense, even if the law does impose penalties 
upon such action. 

The best cure for strikes is, as has already been stated, 
to provide conditions under which men have no incentive to 
strike, because they could not hope to obtain better conditions 
than those which the law has provided. Where the Aus- 
tralasian laws and awards have succeeded in providing such 
conditions, strikes have ceased; where they have failed to 
give satisfaction, as in the mining regions of New South 
Wales and Western Australia, strikes have continued in 


28 LABOR AND PUBLIC SERVICE CORPORATIONS 


spite of legal prohibitions. All the drastic penalties which 
the law has provided against strikers in these states, such as im- 
prisonment of the strike leaders and heavy fines on individual 
strikers, have failed of their purpose. Wherever they have 
been imposed they have failed to meet the approval of the 
public at large, and the laws which provided these penalties 
have been repealed. Moderate fines on individual strikers and 
somewhat heavier ones on the unions which have initiated 
or supported the strike have met with approval and have per- 
haps exercised a deterrent influence on strikes. More effective 
than any of these penalties is the action recently taken by the 
courts in canceling the awards when the workers violate their 
terms. These awards, as we have seen, grant very considerable 
privileges to the workers and are easily made obligatory upon 
employers. If the workers refuse to accept them, it is felt 
that they should not be made binding upon employers whose 
employees have engaged in a strike. The unionists can not 
eat their cake and have it, too. 

In spite of the failure of the compulsory arbitration laws 
entirely to prevent strikes, New Zealand has certainly had 
remarkable success in reducing strikes under her laws. Be- 
tween January I, 1895, when the first compulsory arbitration 
law became effective, and March 31, 1915, there were only 53 
strikes in New Zealand which came within the scope of the 
law, which, in that country, applies only to registered unions. 
Even this statement exaggerates the situation, for 31 of the 53 
resolve themselves into two sympathetic strikes of slaughter- 
men which spread, district by district, throughout the 
Dominion. There were during these same years 95 strikes 
of unregistered unions, but these did not come within the pro- 
hibitions of the law. 

The results attained by the Australian Commonwealth Arbi- 
tration Act have been even more remarkablé. In May 1914, 
after the act had been in force for over nine years, and had 
been used in connection with disputes covering the greatest 
industries of Australia, and applying to thousands of workers 
throughout the various states, the industrial registrar of the 
arbitration court was able to make this statement: 
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“Up to the date of this report not a single instance of a 
strike within the jurisdiction of the court had been brought 
to my knowledge, and I know of no instance in which an award 
of the court had been flouted either by an employer or 
employee.” 

South Australia and Queensland, the latest states to adopt 
arbitration as a means of regulating industry, have appar- 
ently had happy results, few if any strikes having occurred 
in those states since 1912, when the present legislation was 
enacted. 

The popularity of compulsory arbitration throughout Aus- 
tralia is not to be doubted. This is true even of New South 
Wales and Western Australia, where strikes still take place 
in considerable, if diminished, numbers. Employers were al- 
most unanimous in their opposition to the system when it was 
first adopted, and they still find fault with the administration 
of the laws. Few of them, however, are willing to admit that 
they would like to see the system abolished. 

In view of the great gains which have accrued to laborers 
as a result of the arbitration courts’ awards, it is not sur- 
prising that the majority of trade unionists are loud in their 
praise of the system. An idea seems to prevail in this 
country that labor in Australia and New Zealand has turned 
its back on this system. This opinion seems to be due to the 
recent strikes which have taken place in those countries, es- 
pecially the general strike among coal miners and transport 
workers which occurred in New Zealand in 1913. 

To judge from such events that compulsory arbitration has 
lost popularity with the workers would be as erroneous as to 
conclude that I. W. W. activities in this country indicate that 
trade unionists no longer favor collective bargaining. The 
New Zealand strike of 1913 and many, if not most, of the 
Australian strikes, have been under the leadership of men who 
are frankly opposed to the wage system and who have, for the 
present at least, given their adherence to syndicalism. The 
steady increase in the number of unions which register under 
the New Zealand act in order that they may apply for awards 
in their trades shows that the arbitration system still appeals 
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to the majority of workers. The many trade-union secre- 
taries with whom I talked in New Zealand and Australia were 
frankly unable to understand why American trade-union 
leaders were opposed to compulsory arbitration. 

Whether compulsory arbitration will prove to be a perma- 
nent feature of Australasian industrial life is a subject which 
may well lend itself to debate. That some system of govern- 
mental regulation of the wage contract will continue as long 
as the wage system itself continues seems a safe prediction. 
At present the regulation by arbitration courts seems the most 
popular method in Australia. To the observer from outside, 
it seems questionable whether those parts of the laws which 
prohibit strikes, when no really effective mode of enforcing 
these prohibitions has been discovered, are likely to persist. 
As already indicated, however, these provisions have long 
since ceased to be the significant feature of the arbitration 
laws and the system as a whole should not be judged solely by 
its failure to put an end to strikes, even though this was the 
original purpose which the framers had in mind. 


DISCUSSION OF GOVERNMENTAL MEDIATION AND 
ARBITRATION 


PETER J. Brapy, Secretary, Allied Printing Trades Council: 

I am much interested in the papers read by the two gentlemen 
preceding me, and will say this: Possibly the cause of the friendli- 
ness of the Australian workers for compulsory arbitration or media- 
tion is the fact that the law there is administered by its friends, or 
by persons sympathetic with labor. In reference to Dr. Clark’s paper 
on the Canadian act, I can only say that the last convention of the 
Canadian Trades and Labor Congress voted for the repeal of the 
act at the earliest possible moment. That is the expression of the 
Canadian labor movement. We have one state in this union that 
has a similar act, namely, Colorado. The act has been in operation 
in Colorado for only one year, and the last convention of the State 
Federation of Labor in Colorado decided to work for the repeal of 
this law also at the earliest possible moment. In the entire con- 
vention there was only one vote in opposition to the recommendation 
of the officers for the repeal of the act. 

As a matter of fact, if it came to me as an international officer of 
a union to recommend to the membership of our organization in 
Colorado as to whether they would continue employment until an 
investigation had been made by the state officials, thereby giving the 
employers an opportunity to recruit new forces to fill their positions, 
I should not hesitate one moment in saying, “Strike, and strike 
immediately; and we will then take up the question of any law 
which takes away from you your rights as free men.” That frankly 
is our position in the matter. We have had trouble enough in secur- 
ing the enactment of the Clayton law, which we believe clearly 
defines the position of labor, declaring that it is not a commodity to 
be purchased over the counter as any package of material that you 
may go for. We feel that our labor is ours to do with as we see fit. 

If the professors in this institution decided to stop working for 
some cause that appeared just to them you would not favor the law’s 
stepping in, in the shape of a military officer with a club or a gun and 
a bayonet, and saying, ‘‘ No, professor, you can’t stop; the law says 
you must go on.” After all, you must figure those things out from 
that point of view. You must bring these questions right home, 

31 


32 LABOR AND PUBLIC SERVICE CORPORATIONS 


directly to yourself, as to what you would do under the circumstances, 
before you start in to arrive at conclusions as to what other people 
should do. 

In my opinion, the reason why Dr. Clark found tne officers of 
unions in Canada opposed to the Canadian law, but the member- 
ship lukewarm, is the same as the reason why you often find pro- 
fessors emphatically expounding certain principles, and pupils a 
little bit indifferent. The professor has had the advantage of ex- 
perience and research, the pupils have not. That is the position 
of the leaders of unions toward the members of their organizations. 
The leaders themselves have had experience and the members of their 
organizations have not. ‘The members have to depend upon the 
research and experience of their officers to advise them as to what 
is the best thing to do. As a result of this, the officers of unions 
have arrived at the conclusion that compulsory employment during 
investigation is not a good thing for our unions in Canada or Colo- 
rado, but the rank and file with whom you might discuss this matter 
have not gone so carefully into the operation of the act itself, and 
have not formed the same conclusion. But when the test comes, you 
will find officers and men standing shoulder to shoulder for the re- 
peal of these acts. 

The solution of all these industrial disturbances is not in legis- 
lative action to compel the workers to continue employment until 
such time as the government mediators get through rendering either 
an opinion or a legally binding decision. ‘The key to the situation, 
in my mind, lies in incorporating in our public schools and colleges a 
course of study that would carry with it on graduation a conviction 
that we owe something to one another. As soon as we make up our 
minds to bring that about, so soon shall we do away with the idea 
that colleges and other public educational institutions are in the 
hands of the rich and in the hands of foundations which have ac- 
cumulated their wealth by crooked means, by cheating and robbing 
the workers. As soon as you change your course of study so as to 
teach a system of mutual duties, so soon will you eliminate the large 
majority of our industrial disputes in this country. If you will do 
that, you will find the unions co-operating most heartily, and you 
will find a different status of society in the next generation. 

But get it out of your heads just as soon as you possibly can that 
there is any law in this land or any interpretation of law that is 
made by judges today that is going to compel me or the members 
of the union that I represent to work when we do not please to work, 
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If you were in the same 
situation, I think you would be of the same opinion, that the law 


was unfair which said that you must continue work after you had 
arrived at the conclusion that the conditions of employment were 
unfair and undesirable and that you were going to quit. I am sure 
that you would be of the same mind that we are—that the law has 
no right to compel you to labor where it pleases, when it pleases 
and under what conditions it pleases. That is frankly the position 
of our unions. 


and under conditions that don’t suit us. 


We believe that to give the law such power would infringe upon 
our rights and also your rights as free people living in a free country. 


S. Secretary, Oneonta Chamber of Commerce: 

As Professor Hammond has shown, Australia’s experience of com- 
pulsory arbitration has been gained for the most part during a period 
of industrial prosperity. However, times of depression have come 
and gone, and industries have not been forced out of individual 
states because of the legislation in force. In some instances indus- 
tries have been hindered by the awards in force, notably the boot 
trades and some others during the early ‘years, but not during the 
entire time. Nor on the whole can the awards be said to have had a 
serious effect. 

The effect of the legislation upon organized labor is another 
interesting question. It has often been supposed to have the effect 
of weakening organization among the workers, but such is not the 
case in Australia, where the unions are largely instrumental in initiat- 
ing board proceedings and nominating board members. The law of 
Queensland is partially due to the insistence of trade unions upon 
legal regulation. Taking Australia as a whole we find that, ac- 
cording to Mr. Knibbs, the Commonwealth statistician, the esti- 
mated membership of all unions increased from 54,888 in 1891 to 
97,174 in 1901. Wage regulation during this period was at a mini- 
mum. But from 1901 to 1912 the number of union members in- 
creased from 97,174 to 433,224. This increase has been accom- 
panied by the concentration of members into larger unions. Feder- 
ated unions, encouraged by the Commonwealth act, are increasing in 
number. In New Zealand, under compulsory arbitration, organiza- 
tion has been especially encouraged. ‘The membership of the em- 
ployees’ industrial unions increased from 8230 in 1896 to 71,544 in 
1913. Likewise, in Western Australia and New South Wales, where 
trade unions are registered under the arbitration act, unionism has 
been strengthened and consolidated. 
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It should not be inferred that the organization of labor has been 
the only result. There has been a similar organization of employers 
into unions and associations, the purpose of which is to resist and 
thwart the demands of labor. The formation of combines to regu- 
late prices has also been stimulated to some extent. Furthermore, 
it must be said that the working men themselves are apt to lose some- 
thing of the consciousness of class solidarity, of community of inter- 
est, of dependence upon their own economic power. They are in- 
clined to rely upon the legislative efforts of their representatives 
to secure better conditions. Whether or not this is a desirable con- 
dition depends upon one’s social and economic ideal, but it is a fact 
to be recognized, and a fact regarding which there are more or less 
well-defined fears in American labor circles. 

As to the effect of this legislation upon industrial peace, it is 
notable that where there has been the least compulsion, where con- 
ciliation has been employed, the greatest results have been secured 
for peace. Arbitration has served to repress strikes, but it has not 
abolished them. The general trend of events has been much the 
same under compulsory arbitration as under wage boards. Since 
1905, in New Zealand, the number of strikes has steadily in- 
creased until in 1913 there were twenty-three, twenty-one of which 
were settled in favor of the employers. During the year 1914 oc- 
curred one of the most serious upheavals since 1890. Clearly com- 
pulsory arbitration did not do away with strikes. It should be noted, 
however, as Prof. Hammond pointed out, that the most serious dis- 
turbances occurred among mining and transport workers, classes 
especially averse to compulsory arbitration. 

Experience in New South Wales has been much the same, but 
taking the states as a whole, extensive industrial disturbances have 
been comparatively infrequent. In Victoria, hardly more than half 
a dozen strikes occurred against the determination of the wage 
board, the most serious of which took place after a court of in- 
dustrial appeals had lowered the wage fixed by a board. Not a 
single strike or lockowt was declared against an award of the Com- 
monwealth court up to 1915, a fact partially explained by the cus- 
tom of Mr. Justice Higgins to secure the promise of the parties to 
stand by an award, if made. 

It is clear that the most potent fact making for industrial peace 
in recent years is the resort to conciliation. Conciliation has been 
highly successful in both New Zealand and New South Wales. 
Victoria and Tasmania, whose wage boards operate with the least 
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compulsion, are the only states in Australia which do not have some 
provision for such measures. It is evident that in agreement rather 
than in compulsion lies the road to industrial peace. The funda- 
mental weakness of a judge-made and commonly accepted standard 
of wages lies in the fact that if it does not advance in response to 
the demands of labor, a strong and insistent body of workers is 
prone to disregard it. It is fair to say that strikes and lockouts 
have been restricted, but judging from the experience of Australia, 
no compulsory measures can prevent them. 

Consequently our most feasible means of progress is along the line 
of mediation rather than arbitration. When a difficulty gets to the 
status where it must be arbitrated, it is frequently too late to do 
anything effective. If it can be got at in its early stages, a solution 
is much more likely to be brought about. Both employer and em- 
ployee must lay their cards face up on the table. The public inter- 
est is the supreme thing, and private interest, especially in the great 
industries with which the public is concerned, must give way before 
it. If each side will meet the other in a free, frank way, men who 
understand the industry from the employer’s side and from the 
laborer’s side, they can do much more than can a third party. In 
the smaller communities and in the larger cities as well, commercial 


organizations can do much in bringing the parties together upon 
a mutual basis of agreement. 


- 
. 


THE OBJECTIONS OF ORGANIZED LABOR TO 
COMPULSORY ARBITRATION 


W. S. CARTER 


President, Brotherhood of Locomotive Firemen and Enginemen 


HAVE been requested to make a statement, wherein will 
be set forth the objections of organized labor to com- 
pulsory arbitration. I shall aim to set forth the views 

of organized labor, and not simply my own ideas. In fact, 
some of the objections may be far more radical than I person- 
ally should offer. The objections that I shall offer are speci- 
fically objections to compulsory arbitration, and may or may 
not include objections to the Canadian Act or similar laws upon 
the subject. You will notice that in my remarks I refer to the 
mental attitude of the arbitrator and state that as a basis of 
objection to arbitration; in fact, as evidence that arbitration 
is not an equitable manner of disposing of wage questions, be- 
cause so much depends upon the mental attitude of the in- 
dividual whose judgment is asked. I ask special attention 
to this point in my paper. 

Railroad employees, and all people who work for wages, are 
opposed to so-called compulsory arbitration because it is but 
an ill-concealed effort on the part of the master class to deprive 
labor of its economic power. Under the guise of arbitration 
it is proposed to fix wages and working conditions by judicial 
compulsion. 

Whenever and wherever by judicial process labor has been 
controlled, the employer has become a master and his employee 
a peon, serf or slave; for now, heretofore and hereafter the 
master class molds the mind of the judiciary. An arbitrator 
created by law is no less a judge, and where appointed by 
governmental authority becomes a dictator. Should his dic- 
tum be enforced by law his reign is no less that of a tyrant, 
though he may be a benevolent tyrant. 

If by the lavish expenditure of wealth in the purchase of 
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advertising space in the public press the princes of the master 
class here in New York have created a popular demand every- 
where for a law that will impose involuntary servitude upon 
employees of railroad corporations, then the constitution is but 
a piece of putty in the judicial fingers of the master class, to be 
molded as best accomplishes its purpose. 

The American constitution may be cited as the first award of 
an arbitration of labor’s rights. A majority of the colonies 
represented at the Philadelphia convention had abolished 
slavery. Most of the delegates regarded the slave institu- 
tions with abhorrence, yet the class consciousness of those same 
delegates caused them to refuse to interfere with the business 
interests of the employers in the remaining colonies where slave 
labor was a source of profit to the master class, and slavery was 
made an American institution by constitutional law. When 
Patrick Henry in his patriotic fervor called for liberty or death 
his conscience conceived only of political liberty, with no 
thought of industrial liberty of the slaves that performed the 
menial labors of his own household. It may be truly said 
that until the civil war the American master class maintained 
the right of ownership in human beings. 

In today’s issue of one of the leading newspapers of this 
city I find the following editorial statements: 


That labor is a commodity is not a mere legal dictum. Accord- 
ing to the dictionaries, anything which is useful is a commodity, and 
anything which can be bought or sold is an article of commerce. .. . 
Those who defend the thesis that labor is not property use lofty words. 


It is this class-conscious impulse of the master class, and of the 
thousands who exist or prosper by favor of business interests, 
that now demands that railway strikes be prohibited. No 
thought is given to the constitutional rights of labor. The 
business mind considers only the disaster of a cessation of 
traffic in profitable commodities. 

It has not been long since railway employees favored legal 
measures for conducting voluntary arbitrations of wage dis- 
putes. The first federal arbitration law, known as the Erdman 
Act, was favored by railroad employees, although opposed as 
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a dangerous precedent by workers in other crafts. Its suc- 
cessor, the present Newlands Act, was earnestly supported by 
representatives of railroad employees. Yet practically all rail- 
road employees now look upon the law with fear and suspicion. 
They have learned by bitter experience that arbitration under 
the federal law is not fair to the employees. Through dis- 
astrous arbitrations they have discovered that this insidious 
class consciousness of business interests permeates our whole 
social structure. They have learned that in the selection of 
arbitrators only those of the master class, or sympathetic there- 
with, are eligible, and that a financial interest in the results of 
an arbitration better fits a man to serve as arbitrator. 

I might compare the arbitration of disputes between master 
and servant to a like process of adjusting political questions 
and religious contentions. Bloody wars have been fought to 
decide disputations arising out of the divinity of our Saviour. 
Just as equitably could this religious issue be decided by com- 
pulsory arbitration. Just as difficult would it be to secure an 
unbiased award. A Christian arbitration board would sustain 
and a Hebrew arbitration board would reject the divinity of 
Christ, and the one would be just as sincere as the other. It 
may be said that when a congressional campaign is fought 
principally upon the tariff issue, it is but an arbitration of the 
question, the millions of voters being the arbitrators, and the 
result of the election being the award. But the award made 
in this manner does not decide that a protective tariff is just 
or unjust. The result of the election shows only how many 
voters believed that their personal interests would be benefited 
by a protective tariff. 

If the eight-hour day, questions of wages and other such 
controversies are to be adjusted by arbitration, and there is 
an earnest desire to secure an unbiased award, no person con- 
nected with or in sympathy with the workers or the servant 
class would probably be appointed as a “neutral.” No per- 
son connected with the employers or in sympathy with the 
master class could be truly neutral. Now that the master 
class provides princely sums for endowment and pensions in 
the great educational institutions, we find learned men sum- 
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marily discharged for partisan leanings toward the servant 
class. Who is there left? 

In the last arbitration conducted under the present law we 
found a gentleman selected as a neutral arbitrator whose 
social, business and political standing was such as gave credit 
and distinction to the proceedings. Subsequently, but before 
the award was made, we discovered that as trustee or director 
he had great financial interest in the matter he was to adjudi- 
cate. We learned that as director of one trust company he 
held $12,500,000 of first mortgage bonds of one of the rail- 
roads party to the arbitration. In similar manner vast amounts 
of securities of the railroads interested in the arbitration were 
owned or controlled by financial institutions with which he 
was Officially connected. 

Having knowledge of his utter lack of sympathy for the 
contentions of the employees, we filed a protest with the federal 
board of mediation and conciliation against his continuance on 
the arbitration board. In reply we were informed that “a 
knowledge of that fact would have been favorable rather than 
otherwise to his appointment, and nothing has been brought to 
our notice since his appointment as an arbitrator which, in 
our opinion, disqualifies him as an arbitrator.” 

A public opinion has recently been created through the lav- 
ish expenditure of money by a junta of railroad financial in- 
terests, with their headquarters in this city, that makes it 
almost impossible for railroad employees to secure justice 
through any tribunal. In their efforts to convince the Ameri- 
can people that railroad employees should not secure an eight- 
hour day, we have reason to believe that many millions of 
dollars were expended in an attempt to suborn the public press 
of the nation. We have evidence that in this publicity cam- 
paign these railroad financial directors employed the advertis- 
ing pages of more than 3000 daily and more than 14,000 
weekly papers. Before these millions were poured into the 
advertising coffers of these newspapers, many were friendly 
to our cause and a majority were at worst neutral. Almost im- 
mediately the editorial opinions of these same newspapers 
voiced sentiments similar to those expressed in their advertis- 
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ing pages. Thus we see that with an effort to impose an arbi- 
tration of wage disputes the railroads seek to create a public 
opinion that will win for them the decision thereunder. If 
arbitration is to be enforced against railroad employees, the 
law should prohibit the use of money by railroads in thus 
“ packing the jury.” 

Aside from the fact that an arbitration award depends al- 
most entirely upon the mental attitude of the so-called neutral 
arbitrator, an award favorable to employees is never applied 
justly. In any arbitration of a controversy between railroad 
employees and their employers the latter administer the award. 
What would be thought of the effectiveness of a court judgment 
enforced only by one of the litigants? Yet this is how arbitra- 
tion awards are put into effect. What are intended to be 
wage increases are juggled into wage reductions by railroad 
officials, whose authority in the matter has never been 
questioned. 

To sum up the objections of working people to any form of 
compulsory arbitration, I may brief them as follows: 

(1) It is but a scheme by which the employer hopes to gain 
a mastery over his employees: 

(a) By making strikes illegal, and thus depriving working 
people of their only economic power. 

(b) By suppressing labor organization, through depriving 
them of the power to effect their purpose. 

(c) By creating conditions of labor through judicial pro- 
cess, which process the master class always has in- 
fluenced and always will greatly influence. 

(2) It is but the expression of a selfish desire: \ - 


(a) To avoid the personal inconvenience incidental to all 
strikes, without regard to the injustice against which 
the workers are struggling. 

(b) To avoid the financial loss to business interests en- 
gaged in production and transportation, regardless of 
the financial loss that may fall on the workers. 

(3) It is but a symptom of the mental and moral degener- 


ation through which all great and prosperous nations have 
passed when: 
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(a) Fundamental principles of individual liberty are for- 
gotten. 

(b) That for which the founders of liberty were honored 
becomes a social menace. 

(c) The struggle for wealth overshadows all else, with 
consequent disregard for the rights of the working 
classes. 


(4) It is a deliberate effort to deprive working people of 
their economic power: 


(a) Through legislation nominally to preserve public 
peace. 

(b) Through an artificial public opinion, largely created 
by those who control the public press. 

(c) Through a presumption that for public convenience 
the federal judiciary will find a method of depriving 
all working people of their constitutional right to 
escape involuntary servitude except as punishment 
for crime. 

This sums up the objections not only of organized labor, 
but of all labor against compulsory arbitration. Some of these 
statements I believe to be extreme, perhaps not founded on 
fact; nevertheless many, many working people believe them to 
be true, and so believing, have a right to object vigorously to 
compulsory arbitration. 

Pardon me if I draw a parallel. There is a general public 
demand that there be no strikes such as to bring upon the 
country what has been described as disaster; therefore, a law 
is sought to suppress industrial unrest that may result in these 
disastrous strikes. That is the theory of all monarchical forms 
of government with regard to political unrest. If that theory 
could have been enforced during the war of the revolution 
there would have been no United States of America. Froma 
British point of view the social unrest that may result from a 
strike is not comparable with the political unrest that resulted 
in the formation of these United States. Any effort to secure 
political liberty would have been suppressed for identically 


the same reasons and with just as good argument as any effort 
to secure industrial liberty. 
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In America we have a democratic form of government 
whereby presumably every citizen votes his will. I am glad 
to say that we had many more citizens voting during the last 
election than ever before. I refer to the women. There- 
fore, in this country political unrest is perhaps satisfied by 
the opportunity to go to the polls and change that against 
which we protest or complain. But in monarchical forms of 
government, in past centuries, and still today in some coun- 
tries, no such cpportunity was given to the people. The gov- 
erning class, who have always been the master class, truly 
believed that they were better qualified to legislate for the 
masses than were the masses themselves. In order to pre- 
vent the masses from attempting to legislate for themselves, 
they deprived them of all legislative authority; and in order 
to preserve the peace of the land they shot as traitors any 
persons who attempted to gain liberty beyond that which the 
government had accorded them. Now I submit to you that 
an effort in this country to deprive labor of its economic power 
to better its condition, receives its impetus in the same desire 
for peace that has held back the political rights of the human 
race for so many centuries. 

There is a demand among all of us for peace. We would 
rather suffer untold wrongs than to engage in war, political 
or industrial. We are so constituted—and when I say “ we”’ 
I mean the great mass of people—that we would rather see 
the workers deprived of that which is justly due them than 
be inconvenienced by a great strike that perhaps may prove a 
calamity. Whenever a nation reaches that point where the 
public convenience is used to suppress the individual rights 
of the people, then that nation has reached its zenith, and 
is on the downward path. If you and I are unwilling to suffer 
an inconvenience in order that someone may improve his in- 
dustrial condition, then this nation has not fulfilled the pur- 
poses of those who created it. 

If during the present period the American public will agree 
to an evasion of the thirteenth amendment of the constitution 
and without protest see railroad employees subjected to in- 
voluntary servitude, then I predict that the day is not far dis- 
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tant when these same peace-loving people will submit to a 
loss of political liberty rather than make militant protest 
against that loss. I have not lost faith in the judiciary, as 
many working people have. I yet believe that an attempt 
to enforce compulsory arbitration upon the working people 
of this country, even those that are employed by the rail- 
roads, will be frustrated by the Supreme Court of this land. 
I do not believe that the Supreme Court of the United States 
will permit an evasion of the thirteenth amendment of the 


constitution, even though it be for the preservation of indus- 
trial peace. 


CONSTITUTIONAL ASPECTS OF COMPULSORY 
ARBITRATION 


THOMAS I. PARKINSON 
Legislative Drafting Research Fund, Columbia University 


VERY proposal to remedy existing evils by legislation 
involves, in this country, questions of constitutionality 
as well as questions of desirability. One of the dis- 

advantages, or it may be advantages, of a written constitution 
is that some remedial legislation, however much it may be de- 
sired even by a majority, cannot be put upon the statute books 
and enforced until the constitution has been amended or ad- 
justed to authorize it. Compulsory arbitration of industrial 
disputes, however desirable it may seem as a means of avoiding 
class bitterness, economic loss and public inconvenience, in- 
volves serious questions of constitutionality which must be set- 
tled before we can hope to enjoy the benefits expected to flow 
from the substitution of judicial determination for force in 
the settlement of industrial controversies. 

There is more truth than poetry in the time-honored warn- 
ing that you can lead a horse to water but you cannot make 
him drink. Without reference to constitutional guarantees of 
personal liberty the courts long ago recognized the impossi- 
bility of making a man work and therefore refused to attempt 
it. Courts of equity refuse to grant specific performance of 
personal-service contracts. The reason lies not in any right 
of the person to be protected against compulsion, but in the 
impracticability of such compulsion. Suppose a court or- 
dered performance of personal service in accordance with the 
terms of a contract. Who could say whether the person so or- 
dered was actually complying with the court’s order or practi- 
cally holding it in contempt by a mere show of compliance? 
This practical impossibility of compelling personal service by 
discovering and punishing as contempt the avoidance of the 
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court’s order resulted in the rule in equity that while con- 
tracts, the breach of which cannot be adequately compensated 
by damages at law, will be specifically enforced in equity, con- 
tracts for personal service, however extraordinary the service 
or inadequate the remedy of damages, will not be so enforced. 

Nevertheless, equity will and frequently does exert pressure 
to induce the performance of service contracts. For example, 
if an opera singer engages to sing for a time for A and not to 
sing for any one else, equity while refusing to order the singer 
to perform for A will, by injunction, enforce the contract not 
to sing for any one else. In other words, the courts are will- 
ing enough to exert compulsion indirectly by making it very 
much to the advantage of the individual to perform his contract. 

Practically, it is impossible to compel men to work. We 
may penalize or abuse quitting, but we cannot compel labor. 
Even deserters from the army are punished by imprisonment; 
they cannot be made to perform the service expected of them. 
It is, however, practicable, if legal, to induce performance by 
attaching “ disagreeable consequences ”’ to the breach of a ser- 
vice contract. Such breaches of contract have always involved 
liability on the part of the defaulting contractor to respond in 
damages for the injury done to the other contracting party. 
The question now confronting us is, Can the stage go farther 
and punish by fine or imprisonment the person who breaks his 
labor contract under circumstances which threaten an inter- 
ruption of a public service involving danger to the lives or the 
health of the people or serious inconvenience to the ordinary 
life of the community? 

While the phrase “ compulsory arbitration ’”’ is elusive and 
indefinite, I think we may assume that any effective system for | 
the arbitration and settlement of industrial disputes involves in 
some measure restricting the right of the employees to quit 
work.’ This fact is recognized by labor-union officials who 

1 The Canadian industrial disputes act and the recent Colorado act prohibit 
strikes or lockouts pending a public investigation. The New Zealand act not 
only prohibits strikes and lockouts pending investigation, but makes compliance 
with the findings of the investigators or arbitrators mandatory on both em- 


ployers and employees. This is accomplished by punishing criminally the re- 
sort at any time to the strike or lockout. 
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assert that any interference with the right to quit involves in- 
voluntary servitude. If so, it is forbidden by the 13th amend- 
ment to the United States constitution, which provides: 


§ 1. Neither slavery nor involuntary servitude, except as a punish- 
ment for crime, whereof the party shall have been duly convicted, 
shall exist within the United States, or any place subject to their 
jurisdiction. 

§ 2. Congress shall have power to enforce this article by appropri- 
ate legislation. 


Shortly after the adoption of this amendment a district court 
of the United States said that the ‘‘ whites needed no relief or 
protection and they are practically unaffected by the amend- 
ment.” But later decisions have made clear that this amend- 
ment, like the others which immediately followed the close of 
the civil war, while primarily intended to secure the liberty 
and equal rights of the enfranchised negroes, is not limited in 
its application to any race or class but operates to guarantee 
personal liberty and freedom from slavery to every person in 
the country. In Hodges v. U. S., 203 U. S. 1 (1906), the 
court said: 


While the inciting cause of the (13th) amendment was the emanci- 
pation of the colored race [nevertheless] it is the denunciation of a 
condition, and not a declaration in favor of a particular people. It 
reaches every race and every individual. . . . Slavery or involuntary 
servitude of the Chinese, of the Italian, of the Anglo-Saxon, are as 
much within its compass as slavery or involuntary servitude of the 
African. 


Not every interference with the liberty of an individual, 
however, subjects him to involuntary servitude. In the recent 
case of Butler v. Perry, 240 U. S. 328 (1915), the court said: 


This amendment was adopted with reference to conditions existing 
since the foundation of our Government, and the term involuntary 
servitude was intended to cover those forms of compulsory labor akin 
to African slavery which in practical operation would tend to pro- 
duce like undesirable results. 


So it has been held in Plessy v. Ferguson, 163 U. S. 537 
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(1896), that a “Jim Crow” law requiring the separation 
of whites and blacks on railroad trains involves nothing of 
involuntary servitude. In like manner it has been held that 
the denial of equal rights in the enjoyment of accommodations 
and privileges in public conveyances, inns and places of amuse- 
ment, though it may interfere with personal liberty, does not 
involve involuntary servitude. The liberty guaranteed to the 
individual by the due process clauses of the 5th and 14th 
amendments is broader but more general than the freedom from 
involuntary servitude guaranteed by the 13th amendment. 

Though not all laws interfering with liberty involve servi- 
tude, it seems clear that there can be neither slavery nor in- 
voluntary servitude except where such servitude exists in pur- 
suance of law. Every crime committed by one person against 
another deprives that other to some extent of liberty, but need 
not involve involuntary servitude. If the law does not sus- 
tain the actions or conditions which enable one man to control 
the movements of another or otherwise to deny him the rights 
of a freeman there is no involuntary servitude within the 
meaning of the 13th amendment, however much there may be 
of crime or tortious wrong. False imprisonment contrary to 
and punishable under the laws of the state does not subject 
the person imprisoned to servitude. The alleged kidnapping 
of kaborers and their detention in out-of-the-way labor camps 
though constituting a serious wrong to the abused workman 
does not really subject him to involuntary servitude so long as 
he has a legal right to freedom and redress of the wrong done 
him. In the civil rights cases, 109 U. S. 1 (1883), the court 
said: “It is true, that slavery cannot exist without law, any 
more than property in lands and goods can exist without law.” 

The question whether the constitutional prohibition of in- 
voluntary servitude prevents imposing and enforcing a restric- 
tion on the right to strike may be, for convenience, considered 
from the following points of view: 

1. Does the imposing of a criminal penalty for the breach of 
his contract for service subject an employee to involuntary 
servitude? In other words, does the threat of criminal punish- 
ment held over the worker constitute such compulsion to con- 
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tinue in the service as to bring it within the prohibition of the 
13th amendment? 

2. If involuntary servitude is involved in the penalizing of 
the breach of a service contract can such penalties be brought 
within the exceptions, if any, from the 13th amendment? And 
particularly, can justification for such penalties be found in the 
fact that the person penalized is engaged in or required for 
public or semi-public as distinguished from private employ- 
ment? 

3. Does the prohibition of strikes, either pending a public 
investigation or permanently, and the enforcement of this pro- 
hibition by a criminal penalty imposed on its violation, subject 
the men to involuntary servitude? Is the right to strike in the 
same position as the right to quit work? 

Considering first the right to impose a criminal penalty for 
breach of a service contract, we find opportunity for much dif- 
ference of opinion. Mr. Justice Harlan dissented vigorously in 
the case involving impressment of seamen and declared that 
the proposition that the government can make breach of a 
voluntary contract of service a criminal offense cannot “be 
sustained at this day in this land of freedom.”’ Nevertheless, 
the same judge, in deliyering the opinion of the court in Adair 
v. U. S., 208 U. S. 161 (1907), said: 


And it may be—but upon that point we express no opinion—that, 
in the case of a labor contract between an employer engaged in 
interstate commerce and his employee, Congress could make it a 
crime for either party, without sufficient or just excuse or notice, to 
disregard the terms of such contract or to refuse to perform it. 


This seeming difference in point of view with respect to the 
constitutionality of a criminal penalty for breach of a service 
contract expressed by the same judge in different opinions indi- 
cates the danger of relying too much on general statements 
rather than actual decisions of the court. 

Shortly after the adoption of the 13th amendment Congress 
passed the peonage statutes (March 2, 1867, Revised Statutes 
§§ 1990 and 5526) which abolished and prohibited “ the hold- 
ing of any person to service or labor under the system known 
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in any state or territory of the United States, and 
declared null and void all laws or usages which seek directly 
or indirectly to establish or enforce “ the voluntary or involun- 
tary service or labor of any persons as peons.”” These statutes 
have been upheld and enforced by the Supreme Court. They 
are limited, however, to “ peonage” and to detention of per- 
sons held as “peons.” In Clyatt v. U. S., 197 U. S. 207 
(1905), the court said: ‘‘ What is peonage? It may be de- 
fined as a status or condition of compulsory service, based upon 
the indebtedness of the peon to the master. The basal fact is 
indebtedness.”’ Again, in Bailey v. Alabama, 219 U. S. 219 
(1910), it was said: ‘“ The essence of the thing (peonage) 
is compulsory service in payment of a debt. A peon is one 
who is compelled to work for his creditor until his debt is paid.” 
The peonage statutes therefore cover only that servitude which 
exists for the purpose of compelling a workman to “ work out”’ 
his debt to his employer. 

The attempt, particularly in the South, to devise a system of 
compulsory service gave rise to some interesting litigation 
under these peonage statutes. The system was founded on a 
service contract for a stated period with an advance payment to 
or on behalf of the workman. At first it was operated by play- 
ing on the fears of ignorant workmen; they were coerced by 
threats into remaining at work. When illegal threats and pun- 
ishment proved ineffective, legislation was sought to make the 
breach of these contracts a criminal offense. In this manner 
the employers secured the assistance of the sheriff and the 
criminal courts in impressing the laborer with the fact that 
disagreeable consequences would follow his failure to perform 
his contract. 

In Ex parte Drayton, 153 Fed. 986 (1907), the district court 
released on habeas corpus two negroes who had been im- 
prisoned by a South Carolina court under a statute punishing 
with fine and imprisonment agricultural laborers who break 
their contracts of service after having received advances. The 
court held that this statute, which did not even nominally make 
fraud an essence of the crime, was contrary to the 13th amend- 
ment and to the equal protection of the laws guaranteed by 
the 14th amendment. The court said: 


as peonage’ 


| 


50 LABOR AND PUBLIC SERVICE CORPORATIONS 


The first question to be considered is whether the act * * * is in- 
tended to secure compulsory service in payment of a debt. ‘That 
appears to be its sole purpose and effect. It provides a coercive 
weapon to be used by the employer, and enables him to send to jail 
or the chain gang any person who may “ fail to perform the reason- 
able service required of him by the terms of the said contract.” * * * 

It is a legislative judgment enforcing involuntary servitude. It 
does not imprison the laborer because he refuses to pay the debt or 
return the advances, but because he does not continue in an involun- 
tary servitude. Under the guise of police power, it compels one 
person to continue against his will to render personal services to an- 
other. If this act and others of cognate character are sustained, the 
State may by its criminal laws completely nullify and abrogate the 
main object of the amendment prohibiting slavery and involuntary 
servitude, and establish a complete system of peonage. 


In the case of Bailey v. Alabama, the legality of this 
system was attacked under the 13th amendment. An 
Alabama statute punished criminally any person who with 
intent to defraud his employer entered into a contract of ser- 
vice and accepted an advance payment thereon and who, with 
like intent to defraud and without refunding the advance, re- 
fused to render the service or perform the contract. It will 
be observed that this statute made fraud the basis of the crime; 
but a later provision of the same law made the mere act of 
quitting the service before the contract had been fully per- 
formed prima facie evidence of fraud. Moreover, the rules 
of evidence in Alabama prevented the defendant in such a case 
from testifying to his uncommunicated intentions or motives. 
In effect, it resulted that the laborer, who entered into such a 
contract and thereafter broke it and quit, was, because of the 
act of quitting, guilty of acrime. While fraud was apparently 
essential as an element of the crime, it was presumed against 
him and practically it was impossible for him to rebut the 
presumption. 

Bailey entered into a contract to serve as a farm-hand for 
one year and received an advance of $15. He was convicted 
on the charge of quitting the service before the expiration of 
the year and was fined $30 and costs. In lieu of the fine his 
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sentence provided for 116 days imprisonment. This conviction 
was carried to the Supreme Court of the United States and 
was there reversed on the ground that the Alabama statute 
was in violation of the 13th amendment and the peonage 
statutes. 

It should be noticed that in this case a criminal penalty was 
imposed for quitting private employment, that the crime actu- 
ally consisted in the quitting of work and that at the time of 
quitting the workman was indebted to his employer for money 
advanced. It should also be remembered, though this fact 
was not referred to in the opinion of the court, that the statute 
imposing this criminal penalty was part of a system, the avowed 
purpose of which was to compel the laborer to continue at work. 
The purpose, therefore, of the criminal penalty was to compel 
labor for a private individual. Indeed, it was urged in justi- 
fication of such a law that to get consistent work out of laborers 
in some parts of the South it was necessary to have some system 
by which they might be compelled to work. 

Considering the effect of the constitutional prohibition of 
involuntary servitude and the congressional prohibition of 
peonage in their application to the circumstances of this case, 
Mr. Justice Hughes, for the court, said: 


The plain intention was to abolish slavery of whatever name and 
form and all its badges and incidents ; to render impossible any state 
of bondage ; to make labor free by prohibiting that control by which 
the personal service of one man is disposed of or coerced for another’s 
benefit, which is the essence of involuntary servitude. * * * 

The state may impose involuntary servitude as a punishment for 
crime, but it may not compel one man to labor for another in payment 
of a debt, by punishing him as a criminal if he does not perform the 
service or pay the debt. If the statute in this case had authorized 
the employing company to seize the debtor and hold him to the 
service until he paid the $15, or had furnished the equivalent in labor, 
its invalidity would not be questioned. It would be equally clear 
that the state could not authorize its constabulary to prevent the ser- 
vant from escaping, and to force him to work out his debt. But 
the state could not avail itself of the sanction of the criminal law to 
supply the compulsion any more than it could use or authorize the 
use of physical force. ‘ In contemplation of the law, the compulsion 
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to such service by the fear of punishment under a criminal statute is 
more powerful than any guard which the employer could station.” 


All of this was said with reference to the holding of the 
threat of criminal punishment over the head of a workman in 
order to compel him to work out his debts in private employ- 
ment. While detached quotations from Mr. Hughes’ opinion 
seem to preclude the use of the criminal penalty to enforce the 
performance of any contract of personal service, the effect of 
the opinion must necessarily be confined to private employment 
and to peonage, that is, the working out of a debt. The only 
injury done was to the employer. The case is, therefore, not 
necessarily a precedent against imposing a criminal penalty on 
quitting employment where the injury is done or threatened 
to the public rather than, or as well as, to the emplover. 

The Alabama system of compelling personal service was 
again before the Supreme Court in U. S. v. Reynolds, 235 U. S. 
133 (1914). Of the effect of the criminal penalty as an in- 
strument of compulsion which made possible the peonage sys- 
tem the court said: 


This labor is performed under the constant coercion and threat of 
another possible arrest and prosecution in case he violates the labor 
contract which he has made with the surety, and this form of coer- 
cion is as potent as it would have been had the law provided for the 
seizure and compulsory service of the convict. Compulsion of such 
service by the constant fear of imprisonment under the criminal laws 
renders the work compulsory, as much so as authority to arrest and 
hold his person would be if the law authorized that to be done. * * * 
The convict is thus kept chained to an ever-turning wheel of servitude 
to discharge the obligation which he has incurred to his surety, who 
has entered into an undertaking with the state or paid money in his 
behalf. 


Under the system as it actually operated, the workman con- 
victed of quitting service in breach of his contract was sen- 
tenced to pay a fine and costs or in lieu thereof go to jail. 
Thereupon a “ surety ” 
prospective employer stepped forward and paid the fine and 


in the person of his former or another 


costs. The convicted man thus released then signed a con- 


tract to serve his “‘ surety ’’ for a specified time to ‘“ work out” 


‘ 
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the money advanced for payment of the fine and costs. The 
court, in the Reynolds case, supra, pointed out that in the case 
before it if the convict had gone to jail and worked out his 
time for the state he would have been under imprisonment for 
less than four months, whereas under the contract with the 
surety who relieved him from this four month’s labor, he obli- 
gated himself to work for the period of 19 months and 29 days. 

The opinion in the Reynolds case was unanimous. Mr. 
Justice Holmes who, with Mr. Justice Lurton had dissented 
in the Bailey case on the ground that that case involved only 
attaching a “ disagreeable consequence,’ namely, the crim- 
inal penalty—to a wrongful act, namely, the breach of a con- 
tract voluntarily entered into, filed a concurring opinion in 
which he reasserted his opinion that the 13th amendment does 
not prevent a state’s ‘‘ making a breach of contract, as well a 
reasonable contract for labor as for other matters, a crime and 
punishable as such.” But with respect to the circumstances 
in this case he says: ‘“‘ The successive contracts, each for a 
longer term than the last, are the inevitable, and must be taken 
to have been the contemplated, outcome of the Alabama laws.” 

Mr. Justice Holmes’ dissent in the Bailey case and his con- 
curring opinion in the Reynolds case make it clear that he un- 
derstood the decision of the court in the Bailey case to mean 
that a criminal penalty imposed for breach of a service con- 
tract subjected the person threatened with such penalty to a 
condition of involuntary servitude. It is true that some parts 
of Mr. Justice Hughes’ opinion in the Bailey case are stated in 
language broad enough to prohibit the use of the criminal 
penalty as a punishment for any quitting of personal service 
contrary to contract. It has been pointed out, however, that 
there was no element of public wrong involved in Bailey’s 
quitting. The element of fraud was practically eliminated by 
the fact that the Supreme Court, brushing aside the technical 
justification of the prima facie presumption of fraud, took the 
position that in effect Bailey was punished for the mere act 
of quitting. The decision is authority only for the proposi- 
tion that the criminal penalty cannot be imposed as a device 
to compel the working out of a debt. 
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The fact that the Bailey case was decided under the peonage 
statutes and that these statutes apply only to the employee who 
is required to work out an indebtedness to his employer, does 
not affect the application of the principles underlying the 
opinion to other cases involving the 13th amendment. The 
peonage statutes were merely congressional applications of the 
sweeping prohibition of servitude contained in the amendment. 
The amendment, however, needs no congressional action to 
make it effective. Therefore, if the fear that the criminal 
penalty may be imposed upon him for breaking his contract 
of service subjects a workman to a condition of involuntary 
servitude, the legislation which authorizes such criminal 
penalty is as void under the 13th amendment, without an act 
of Congress, as it would be under the peonage statutes. In 
other words, the 13th amendment is self-enforcing; it needs 
no act of Congress to make it effective. And no act of Con- 
gress aimed to make its prohibitions effective can do more 
than indicate what the amendment prohibits. An act of Con- 
gress which goes further in protecting the liberty of the in- 
dividual than the 13th amendment warrants would itself be 
void as beyond the powers of Congress. The decision in the 
Bailey case is in effect an interpretation of the 13th amend- 
ment, and a declaration that a criminal penalty imposed upon 
the mere act of quitting for the purpose of compelling personal 
service to work out an indebtedness subjects the person threat- 
ened with such penalty to involuntary servitude. 

The principles underlying the decision in the Bailey case, 
in so far as they are applicable to any case other than that of 
peonage, must be limited strictly to cases in which the mere 
act of quitting private employment is penalized. The words 
“mere act of quitting ” should be understood to mean quitting 
under circumstances which involve no danger to life or prop- 
erty and no detriment to the public welfare, but only incon- 
venience to a private employer. Thus limited, the interpre- 
tation given to the 13th amendment merely prohibits the use 
of the criminal penalty to compel personal service in cases 
where the only public interest in compelling service is to see 
a private contract performed in accordance with its stipulations. 
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There is something to be said in favor of the use of the crim- 
inal sanction to enforce labor contracts even in private employ- 
ment. Mr. Justice Holmes, in his dissent in the Bailey case, 
said: 

Breach of a legal contract without excuse is wrong conduct, even 
if the contract is for labor; and if the state adds to civil liability 


a criminal liability to fine, it simply intensifies the legal motive for 
doing right; it does not make the laborer a slave. 


He suggests a saving limitation, when he says: 


If the contract is one that ought not to be made, prohibit it. But 
if it is a perfectly fair and proper contract, I can see no reason 
why the state should not throw its weight on the side of performance. 


This suggests the cases in which labor contracts were held 
contrary to public policy because they bound the employee for 
an unreasonable time or in an indefinite manner to serve at the 
absolute discretion of the employer.’ 

The decision in the Bailey case must be accepted as pro- 
hibiting under the 13th amendment the use of the criminal 
penalty, where the only injury done by the act of quitting is 
that suffered by the employer. This brings us to the interest- 
ing question whether and to what extent a criminal penalty 
may be imposed, where the act of quitting involves not only 
injury to the employer but detriment to the public welfare. 

Assuming, as I think we must under the Bailey case, that 
holding over the head of a workman the fear of a criminal 
penalty for quitting involves the possibility of subjecting him 
to that involuntary servitude which the 13th amendment 
prohibits, we have still to consider whether this amendment is 
subject to any qualifications or exceptions which may in some 
cases justify the use of the criminal penalty. Mr. Justice Har- 
lan in his dissent in the Robertson case vigorously denounced 
as unconstitutional the criminal penalty for quitting purely 

1In Parsons v. Trask, 7 Gray 473, the Massachusetts court held illegal as 
contrary to public policy a contract to serve faithfully for a period of five 
years in such manner, places, efc., as the employer might require. In the case 


of Mary Clark, 1 Black. (U. S.) 122, the Indiana court released the petitioner 
from her contract to serve as a housemaid for a period of twenty years. 
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private business; but in the Adair case he suggested that such 
penalty might be imposed by Congress on quitting the service 
of an interstate carrier. This suggests the possibility of the 
important distinction between public or semi-public employ- 
ment and private employment. Can it be held that while com- 
pulsion to labor on private work subjects the individual to in- 
voluntary servitude nevertheless similar compulsion may be 
exerted to compel labor on public or semi-public work without 
violating the amendment? 

Such a distinction must be grounded on the assumption 
that the 13th amendment is subject to qualifications and ex- 
ceptions not expressly stated in it or any other part of the con- 
stitution. The amendment in the broadest language denounces 
slavery and involuntary servitude. The only qualifying words 
in it are “ except as a punishment for crime whereof the party 
shall have been duly convicted.” This qualification relates 
only to compulsion of service from convicts. Otherwise the 
amendment provides for no exceptions; it does not even ex- 
cept service in the army or navy. If this language be taken 
as admitting of no exceptions not expressed, criminal punish- 
ment for desertion as a means of compelling service for periods 
of enlistment would be prohibited. Unquestionably it was 
never intended to prohibit punishment of deserters; an amend- 
ment, the purpose of which was to prevent the subjection of 
one man to the control of another, was never intended and 
should not be permitted to cripple the government by taking 
from it the power to require of its citizens the performance 
of that service upon which the safety and continued existence 
of the nation might depend. 

There is nothing extraordinary in the suggestion that this 
unqualified prohibition of slavery and involuntary servitude 
is subject to some exceptions. Other equally comprehensive 
constitutional guarantees have frequently been held by the 
Supreme Court to be subject to certain ‘‘ well recognized ex- 
ceptions arising from the necessities of the case.” Unquali- 
fied guarantees of freedom of speech are held to be subject to 
the qualification that libel or publications injurious to public 
morals may be punished by law; the right to bear arms, though 
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unqualifiedly guaranteed by the constitution, is held not to be 
infringed by laws prohibiting the carrying of concealed 
weapons. We are all familiar with the constantly developing 
exceptions to the unqualified constitutional declaration that no 
person shall be deprived of life, liberty or property without 
due process of law. The Supreme Court has said that these 
and like exceptions to unqualified constitutional guarantees or 
prohibitions were intended to be recognized precisely the same 
as if they had been formally expressed in the constitution itself. 


In Robertson v. Baldwin, 165 U. S. 273 (1896), the court 
said: 


To say that persons engaged in a public service are not within the 
(13th) amendment is to admit that there are exceptions to its gen- 
eral language, and the further question is at once presented, Where 
shall the line be drawn? We know of no better answer to make 
than to say that services which have from time immemorial been 
treated as exceptional shall not be regarded as within its purview. 


Both the Bailey and the Reynolds cases related to the work 
of farm hands. Not only did these cases deal with private 
employment, but in addition there was nothing to indicate that 
the act of quitting work in either case involved any detriment 
to the public welfare or any fraudulent or immoral conduct 
such as ordinarily justifies resort to criminal law. These cases, 
therefore, are not necessarily authorities against the possibility 
of imposing a criminal penalty for quitting work, where the 
purpose of the penalty is not to persuade the workman to con- 
tinue until he has worked out an indebtedness, but to punish 
him for conduct which is fraudulent or detrimental to the 
public safety, health or welfare. 

In charging the jury in the peonage cases, 123 Fed. 671 
(1903), the district court said: 


It is not contended that leaving the service cannot under any circum- 
stances be made a criminal offense. Doubtless it is competent for 
legislation to make it a criminal offense for an employee, without 
giving reasonable notice, to suddenly quit duties the continued per- 
formance of which, for the time being, under the conditions of the 
particular calling, is necessary to prevent the endangering of life, 
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health, or limb, or inflicting other grievous inconvenience and sacri- 
fice upon the public. * * * In these and like cases, the criminal law 
would be exerted not to compel performance, or to prevent quitting 
the service in a reasonable way, but because, by abandoning it in an 
unreasonable way, the employee has created a condition of affairs, the 
natural, direct and known result of which is to endanger life, health 
or limb, or to inflict grievous public injury. 


Even in private employment, therefore, it may yet be held 
by the court, in accordance with the position taken by Mr. 
Justice Holmes in his dissent in the Bailey case, that the “ dis- 
agreeable consequence ”’ of a criminal penalty may be imposed 
on a workman who without justifiable cause quits his job 
under circumstances detrimental to the public welfare. The 
New York Penal Law, § 1910, goes even further by providing: 
“A person, who wilfully and maliciously, either alone or in 
combination with others, breaks a contract of service or hiring, 
knowing, or having reasonable cause to believe, that the prob- 
able consequence of his so doing will be to endanger human 
life, or to cause grievous bodily injury, or to expose valuable 
property to destruction or serious injury, is guilty of a mis- 
demeanor.” The mere act of quitting an incomplete job volun- 
tarily undertaken with knowledge that the probable conse- 
quence of such quitting will be personal injury or destruction of 
property does violence to the public welfare as much as does 
assault or robbery. In the Robertson case, for example, the 
justification for punishing criminally the seaman who deserted 
and then refused to work after being returned to his ship, rested 
on the fact that the sailor should stay by his ship until the 
voyage for which he had embarked is completed, and ought 
not to be permitted to leave either the ship, her cargo or the 
fellow-members of his crew exposed to the dangers of under- 
manning. 

Though we may not be able to keep a man at work for the 
whole period of his contract, nevertheless it seems that we 
ought to be able, notwithstanding the 13th amendment, to 
penalize him not only civilly but criminally for the public dam- 
age which he does or threatens through quitting without 
notice and before the completion of a job which he voluntarily 
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entered upon. If this be true, then it becomes a matter of 
degree: how long may he be compelled to remain regardless 
of any desire or intent on his part to quit? The circumstances 
of each case will be controlling; but constitutional protection 
of the individual from involuntary servitude should not pre- 
vent the state’s penalizing criminally as well as civilly the man 
who deserts a task which he voluntarily undertakes, thereby 
causing or threatening loss of life, personal injury, serious 
damage to property or other detriment to the public welfare. 

In the Robertson case, supra, the court had before it the 
legality of acts of Congress which authorized the arrest and 
return and impressment into service of deserting seamen. A 
seaman having deserted was arrested and detained by a United 
States marshal until his boat was ready to sail and then was 
put on board. The deserter refused to “ turn to”’ in obedience 
to orders from the master and he was thereupon arrested and 
at the next port was charged with refusing to work. The 
Supreme Court upheld the constitutionality of the law impos- 
ing a criminal penalty for this refusal to work. Justification 
for this exception from the 13th amendment was found in 
ancient custom. The court said: 


In the face of this legislation upon the subject of desertion * * * 
which was in force in this country for more than sixty years before 
the 13th amendment was adopted, and similar legislation abroad from 
time immemorial, it cannot be open to doubt that the provision against 
involuntary servitude was never intendéd to apply to their contracts. 


Mr. Justice Harlan dissented. He refused to follow the 
court in its position that ancient usage in the matter of de- 
serting seamen justified an exception from the 13th amend- 
ment. He declared emphatically that the laws of a period in 
which the equal rights of man were not respected are not to be 
taken as indicative of what is authorized under a constitution, 
the very purpose of which is to secure equality of right and 
privilege. “If,” he said, “ Congress, under its power to regu- 
late commerce with foreign nations and among the several 
states, can authorize the arrest of a seaman who engaged to 
serve upon a private vessel, and compel him by force to return 
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to the vessel and remain during the term for which he engaged, 
a similar rule may be prescribed as to employees upon rail- 
roads and steamboats engaged in commerce among the states.” 
In the concluding paragraph of his dissent, however, Justice 
Harlan emphasized the fact that he regarded the seaman as 
engaged in a private employment. 

In the case of Butler v. Perry, supra, it was urged that 
conscription for road labor in the county districts violated 
the 13th amendment. <A Florida act provided that every 
ablebodied man should work at least six days a year on his 
county roads or furnish a substitute or pay a specified sum. 
Failure to do either was made a misdemeanor. The court 
sustained this compulsory labor on the roads enforced by crim- 
inal penalty, on the ground of ancient usage and unanimity of 
judicial opinion. The opinion refers to the fact that the pro- 
hibition of slavery or involuntary servitude was first contained 
in the Northwest Territory Ordinance of 1787, and that it was 
copied into the constitutions of the states carved out of that 
territory. Notwithstanding this prohibition conscripted road 
labor was provided for both in the territory and in those states. 
This the court said shows that this method of keeping the 
public roads in repair was never intended to be abolished by 
the language of the ordinance copied into the 13th amendment. 

Long-continued custom, in other words, was held both in 
the road case and in the seaman case to have established a 
restriction on liberty which might otherwise seem to be within 
the prohibition of involuntary servitude. This ancient-usage 
doctrine has its difficulties. It might even except slavery itself, 
which was a long-continued custom supported by usage and 
judicial opinion. But the fact is that it is not so much the 
antiquity of the custom as it is its continuance down to the 
present time and the practical necessities of the past and pres- 
ent which demand and justify it. In the Robertson case the 
court probably gave too much weight to the ancient laws and 
customs penalizing the deserting seaman. While it is true that 
at the time that case was decided acts of Congress still provided 
for reclaiming and returning deserting seamen, the need for 
the help of the criminal law in retaining a full crew was not 
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even then so great as formerly. Great Britain had discon- 
tinued the criminal penalty for desertion in home ports many 
years before. In 1915 Congress repealed the criminal penalty 
for desertion of seamen, and while the repeal was vigorously 
objected to by some shipping interests, it seems that masters 
have not frequently resorted in recent years to the help of 
criminal law to reclaim deserters. In other words, while sup- 
ported by ancient custom, the criminal penalty was not an 
active present necessity. 

The road case might, it seems, have been put on the ground 
that the law involved really levied a road tax, and provided a 
means of working out the tax in lieu of payment. The penalty 
therefore was really imposed on failure to pay a lawful tax. 
But the court treated the case as one involving compulsory 
service and held that it fell within an exception to the 13th 
amendment which permitted compulsion to perform long es- 
tablished public duties. 

The Robertson and Perry cases must, therefore, be accepted 
as establishing the fact that the 13th amendment is subject to 
qualifications not expressed. Work on the roads and work on 
board ship are established exceptions. Service in the army and 
navy and on local police forces are admitted though not adjudi- 
cated exceptions. If exceptions to this amendment have been 
established in order that such work or service may be com- 
pelled, why should not similar exceptions be established in 
order that the continuous operation of the railroads and other 
public utility properties may be protected from interruption. 

In the absence of other judicial precedents supporting the 
compulsion of service it is interesting to note some statutes 
hitherto unquestioned which in the interest of the public wel- 
fare restrict the freedom of the individual to quit. We have 
noted above the New York statute (Penal Code, § 1910) mak- 
ing it a misdemeanor wilfully and maliciously to break a con- 
tract of service with knowledge that the probable consequence 
will be danger to human life, grievous bodily injury, or the 
exposing of valuable property to serious injury. A Connecticut 
statute (General Statutes 1902, Chap. 86, § 1293, p. 373) pro- 
vides that “every person who shall unlawfully, maliciously and 
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in violation of his duty or contract unnecessarily . . . abandon 
any locomotive, car, or train of cars, or street railroad car 

. shall be fined not more than $100 or imprisoned not more 
than six months.”’ A Pennsylvania statute (Act of 1887, Purdon’s 
Digest 13th ed. vol. 4, p. 3911, paragraphs 240 and 241) makes 
it a misdemeanor punishable by fine of $100-500 and, in the 
discretion of the court, 6 months imprisonment, for any rail- 
road employee “ engaged in any strike or with a view to in- 
citing others to such strike, or in furtherance of any combina- 
tion or preconcerted arrangement with any other person to 
bring about a strike,”’ to abandon the locomotive in his charge 
when attached to a passenger or freight train at a place other 
than the scheduled or appointed destination of the train, or 
to “ refuse or neglect to continue to discharge his duty or to 
proceed with said train to the place of destination.” The pro- 
visions of this Pennsylvania statute are substantially the same 
as those of the Delaware law (Rev. Code 1915, chap. 100, 
p. 1613 and p. 3499) and the New Jersey law (Compiled 
Statutes 1910, p. 61). A Kansas statute (Gen. Stat. 1909, 
chap. 31, § 2884, p. 636) and an Illinois statute (Rev. Stat. 
1915, p. 2090, § 108, chap. 114) punish with fine of $20-100 
and imprisonment 20-90 days a locomotive engineer who “ in 
furtherance of any combination or agreement shall wilfully and 
maliciously abandon his locomotive upon any railroad at any 
other point than the regular scheduled destination of such 
locomotive.” This Kansas law (Gen. Stat. 1909, chap. 31, 
§ 2884, p. 636) and the Illinois law (Rev. Stat. 1915, p. 2090, 
chap. 114, §§ 109, 110, 111) punish by fine and imprisonment 
any person who “ shall wilfully and maliciously by any act or 
by means of intimidation impede or obstruct, except by due 
process of law, the regular operation and conduct of the busi- 
ness of any railroad company or other corporation, firm or in- 
dividual in this state, or of the regular running of any loco- 
motive engine, freight or passenger train of any such company, 
or the labor or business of any such corporation, firm or in- 
dividual.” These laws provide the same punishment for 
two or more persons who “ wilfully or maliciously combine or 
conspire together ” to accomplish any of the purposes forbidden 
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by the provisions just quoted. Both the Illinois and the Kansas 
statutes, however, provide that they shall not be construed to 
include cases of persons voluntarily quitting their employment 
“whether by concert of action or otherwise,” except as pro- 
vided in § 2884, which forbids abandonment of a locomotive 
at a point short of its destination. The Pennsylvania, Dela- 
ware and New Jersey statutes above referred to, in addition 
to making it a misdemeanor to abandon a locomotive or train, 
provide that any railroad employee who “ for the purpose of 
furthering the object of or lending aid to any strike or strikes 
organized or attempted to be maintained on any other railroad 
either within or without this state” shall ‘“ refuse or neglect 
in the course of his employment to aid in the movement over 
and upon the tracks of the company employing him of the cars 
of such other railroad company received therefrom in the 
course of transit”’ shall likewise be guilty of a misdemeanor 
punishable by fine and imprisonment. 

Persons who voluntarily desert or abandon United States 
mail before delivering it into the proper post office or to some 
post-office employee authorized to receive it are punishable by 
fine and imprisonment under § 5474 of the Revised Statutes. 
Obstruction of the mails is likewise punishable, but the statute 
imposing such punishment and the cases like /n re Debs, 158 
U. S. 564 (1895), punishing for contempt disobedience of in- 
junctions prohibiting obstruction of the mails are not germane 
to the right to quit work. In the Debs case, for example, the 
court expressly noted the fact that the question of the right of 
a single employee or of a group of employees to quit was 
not involved. 

The constitutionality of these statutes punishing criminally 
the abandonment of locomotives or trains or an interference 
with the regular operation of railroads or of the post office, 
seems not to have been passed upon by the courts. The opinion 
of the Supreme Court in Ex parte Lennon, 166 U. S. 548 


(1897), refers to the legality of the purpose sought by such 
statutes when it says: 


It is not necessary for us to decide whether an engineer may suddenly 
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and without notice quit the service of a railroad company at an inter- 
mediate station or between stations, though cases may be easily 
imagined where a sudden abandonment of a trainload of passengers 


in an unfrequented spot might imperil their safety and even ther 
lives. 


The very fact that these statutes have so long gone unquestioned 
serves to indicate that in some cases, at least, quitting service 
may be punished criminally if the consequence of such quitting 
may involve danger to the public. If a man may be com- 
pelled by the threat of criminal punishment to remain at work 
for any period—whether for an hour or a day or the completion 
of a run or until he has deposited the mails at their proper 
destination—why may he not be compelled by like fear of 
penalty to remain at work for a longer if limited period, in 
order to protect the public against danger or serious in- 
convenience? 

If continuance for a brief period in a service voluntarily 
assumed be required in the interest of the public welfare, such 
service may be compelled so far as compulsion is practicable, 
that is, by imposing criminal punishment for quitting. This 
conclusion, however, does not justify anything in the nature 
of enlistment for a fixed period in the service of a public utility 
and enforcement by criminal penalties of that service for the full 
period. In the absence of extraordinary circumstances there 
would seem to be no such public interest in keeping public utility 
employees at work for the full period of their contracts as would 
be required to justify the resultant restriction on the employees’ 
liberty. Whatever may be done in times of emergency, as 
for example, in a great national crisis, it seems clear that under 
the principles of the Bailey case anything in the nature of com- 
pulsory service for the full period of enlistment or contract of 
service would be held to be involuntary servitude or at least 
an unconstitutional interference with individual liberty. It is 
true, the liberty of the individual may be restricted in the inter- 
est of the public welfare, but so long as it is possible for public 
utility companies to find new men to take the places of those 
who quit, it seems hardly consistent with our ideas of personal 
liberty to compel a man to remain for a year or longer 
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in the service of such a company, despite his possible desire 
to grasp better opportunities in other fields. He may be made 
responsible in damages for the injury which his breach of 
contract does his employer, but is there any public necessity 
which justifies compelling him to remain where he is and to 
sacrifice other opportunities, the acceptance or rejection of 
which may vitally affect his future? 

This brings us to a consideration of the third phase of the 
subject, namely, does the prohibition of strikes either per- 
manently or pending a public investigation and the enforce- 
ment of this prohibition by criminal penalty subject the work- 
man to involuntary servitude? Briefly stated, the question is, 
whether the right to strike is the same as the right to quit 
work and therefore protected by the same constitutional guar- 
antees of liberty? The essential elements of a strike are quit- 
ting in concert and with the intention, not of remaining out of 
a service which is abandoned, but of returning to it under more 
favorable conditions. The very purpose of a strike is to en- 
force economic demands. The striker seeks the support of 
public opinion to dissuade strike-breakers to take his place 
and to compel his old employer to take him back on his own 
terms. We all know the vigorous language with which the 
striker denounces the strike breaker. In the language of the 
striker the strike breaker unfairly seeks my job, not a job 
which he has quit and abandoned. 

Restricting the power to strike results merely in removing 
one of the many reasons for which a man may quit work. He 
may still quit because of illness, the hope of a better job, old 
age, or general dissatisfaction. The prohibition of a strike 
merely says to the worker, you shall not use the economic power 
involved in quitting in concert as a weapon to coerce your em- 
ployer to yield to your demands because that method of secur- 
ing your purpose is contrary to the public welfare. 

While it is generally true in this country today that the mere 
combination of employees to strike and their striking to enforce 
their demands will not be enjoined by the courts and is not 
indictable as a conspiracy, nevertheless, there are cases in 
which the courts will inquire into the purpose of the strike. 
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If the combination or the strike is for an unlawful purpose they 
are both indictable and enjoinable. Does it seem a long step 
for the legislature to provide that every strike on a public 
utility, involving as it does incalculable inconvenience and in- 
jury to the traveling, producing, and consuming public, should 
be declared to be for an unlawful purpose and therefore pun- 
ishable in the criminal courts? 

Professor Freund, in his book on the Police Power (p. 326) 
says: 


But the strike divested of aggravated features has come to be regarded 
by many, rightly or wrongly, as a legitimate and indispensable weapon 
in the struggle of labor against capital, and is now recognized as 
such by courts, the legislatures and by public sentiment. The 
question then suggests itself whether the right thus secured should 
be treated as part of the constitutional liberty of the workman. 


His conclusion is that the strike is not an absolute constitu- 
tional right and its prohibition is, therefore, within the power 
of the legislature. 

A Colorado statute (chap. 180, 1915, §§ 27-33) following 
the Canadian Industrial Disputes Act, prohibits strikes pend- 
ing an investigation of the matters in dispute. A declaration 
adopted by the Colorado State Federation of Labor in August 
1916 (quoted in ‘‘ Compulsory Service or Freedom—Which,” 
by Samuel Gompers in the October 1916 American Federation- 
ist) says that this law is “ in contravention of this amendment 
(the 13th) and in defiance of the specific declaration against 
slavery and involuntary servitude.” 

Mr. Gompers in this and other articles has frequently as- 
serted that the deprivation of the right to strike interferes with 
the freedom of the worker and practically reduces him to 
slavery or involuntary servitude. These vigorous protests 
against legislative interference with the right to strike are 
probably based upon the economic importance of the strike 
to labor rather than upon an interpretation of the constitutional 
guarantees of freedom. At all events, the labor unions have 
come to look upon the right to strike as ‘‘ the only distinguish- 
ing mark between free men and slaves ” and to consider it as 
an essential means of maintaining their economic liberty. 
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The extent to which legislative interference with the right 
to strike might involve subjecting the workman to involuntary 
servitude seems not to have been passed upon by the courts. 
There are, however, interesting cases which may throw some 
light on the question. In Ex parte Lennon, supra, it appeared 
on petition for writ of habeas corpus that the petitioner was 
held in custody for contempt in disobeying an injunction issued 
under the following circumstances: The petitioner was em- 
ployed by the A railroad which connected with the B railroad. 
The petitioner alleged that the A road and its employees were 
discriminating against the B road by refusing to receive and 
forward cars hauled to the point of junction by the B road on 
the ground that the B road employed engineers who were not 
members of the brotherhood. The court issued the injunction 
restraining the A road and its employees from such discrim- 
ination and especially from refusing to forward the B road’s 
cars. The injunction was brought to the notice of A’s em- 
ployees, including Lennon. An attachment issued against him 
and others and after hearing he was held for disobedience of 
the injunction and fined $50 and costs. Lennon then petitioned 
for a habeas corpus relying inter alia on the contention that a 
court of equity could not compel performance of a personal 
contract for service. The circuit court (54 Fed. 746) dis- 
missed his petition, pointing out that railroads under the inter- 
state commerce law are obliged to receive and haul cars de- 
livered by connecting lines and that railroad employees know- 


ing this to be the duty of the railroad employing them owe to 
that road 


and to the public a higher duty than though their service had been 
due to a private person. . . . An implied obligation was therefore 
assumed by the employees upon accepting service from it under such 
conditions that they would perform their duties in such manner as to 
enable it not only to discharge its obligation faithfully, but also to 
protect it against irreparable losses and injuries and excessive dam- 
ages by any acts of omission on their part. . . . In ordinary condi- 
tions as between employer and employee, the privilege of the latter 
to quit the former’s service at his option cannot be prevented by re- 
straint or force. The remedy for breach of contract may follow to 
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the employer, but the employee has it in his power to arbitrarily ter- 
minate the relations, and abide the consequences. . . . Will it be 
claimed that this engineer and fireman could quit their employment 
when the train is part way on its route, and abandon it at some point 
where the lives of the passengers would be imperiled, and the safety 
of the property jeopardized? The simple statement of the proposi- 
tion carries its own condemnation with it. The very nature of their 
service, involving as it does the custody of human life, and the safety 
of millions of property, imposes upon them obligations and duties 
commensurate with the character of the trusts committed to them. 
They represent a class of skilled laborers, limited in number, whose 
places cannot always be supplied. . . . The suspension of work on 
the line of such a vast railroad, by the arbitrary action of the body 
of its engineers and firemen, would paralyze the business of the en- 
tire country, entailing losses, and bringing disaster to thousands of 
unoffending citizens. Contracts would be broken, perishable prop- 
erty destroyed, the traveling public embarrassed, injuries sustained, 
too many and too vast to be enumerated. 


Mr. Justice Brown, in an opinion for the Supreme Court sus- 
taining the circuit court’s refusal to discharge Lennon, em- 
phasized the fact that while Lennon when ordered to receive 
and transport the objectionable car had said, “I quit,” and 
had thereupon refused to take the car into the train and there- 
by held the train for five hours, he thereafter returned to his 
post and proceeded on his run when he received a dispatch 
from an officer of the brotherhood instructing him to “ come 
along and handle Ann Arbor cars.” On arriving at his 
destination he gave no notice of intention to quit the service. 
Therefore, said the court, he did not quit in good faith “ but 
intended to continue in the company’s service .. . and his 
conduct was a trick and device to avoid obeying the order of 
the court.” The refusal to release Lennon from the punishment 
for his contempt was, therefore, upheld on the ground that 
he had not exercised his right to quit, but had, while remaining 
in the service of the railroad, refused to obey an order of the 
court directed to him as well as to the road. 

In South California Railway v. Rutherford, 62 Fed. 796 
(1894), an injunction was issued requiring railway employees 
to perform their regular and accustomed duties so long as they 
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remained in the company’s employment. In the course of the 
opinion in this case, the court said: 


Why should not men who remain in the employment of another per- 
form the duties they contract and engage to perform? It is certainly 
just and right that they should do so, or else quit the employment. 
And where the direct result of such refusal works irreparable damage 
to the employer, and at the same time interferes with the transmission 
of the mail and with commerce between the states, equity, I thimk, 


will compel them to perform the duties pertaining to the employ- 
ment so long as they continue in it. 


It should be noticed that the decision in this case was ex- 
pressly limited to those employees who remained in the rail- 
road’s service No effort was made to compel them to remain. 
They were simply enjoined from refusing to perform the usual 
duties required of them as railroad employees without dis- 
criminating against particular cars. 

In these cases men were enjoined from refusing to perform 
the usual duties of their employment. They were punished 
for contempt of these injunctions when they refused to per- 
form as ordered. In the Lennon case the court said that 
Lennon had only pretended to quit but had in fact no intention 
of remaining out of the service. The same is true of the striker. 
He does not really intend to quit the service. He quits only 
to enforce economic demands just as Lennon quit to enforce the 
brotherhood’s determination not to handle boycotted cars. 

It has been pointed out that the right to strike, while estab- 
lished by law and supported by public sentiment, is subject to 
the qualification that the strike must be for a lawful purpose 
and must be conducted in a lawful manner. The courts 
will enjoin strikes for unlawful purposes. The right to strike, 
therefore, has always been more qualified than the right 
to quit. If the right is qualified and its qualification is 
based on the illegality of its purpose, it would seem clear that 
the legislature has the power to add to those purposes which 
the courts have declared illegal and to say that a public utility 
strike shall always be deemed illegal and therefore shall not 
be permitted. This is merely saying to the employees of a 
public utility that since the very life of the community may 
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depend on the continuous operation of public utility properties, 
any attempt to tie up such an industry will be punished by the 
state as a crime against the peace and welfare of the community. 

If it is possible to justify constitutionally an entire prohibi- 
tion of the right to strike, it is, of course, within the power of 
the legislature to postpone the strike pending an investigation 
of the matters in dispute. It would seem, therefore, that the 
13th amendment interposes no insurmountable objection to 
legislation which enforces one of the essentials of any scheme of 
compulsory arbitration, namely, a restriction on the right to 
strike. 

Assuming that prohibition of or restriction on the right of 
public utility employees to strike may be constitutional, not- 
withstanding the guarantee of freedom from involuntary servi- 
tude, the question remains whether it would be an unconstitu- 
tional interference with liberty contrary to the due-process 
clause of the 5th or 14th amendment. It is undoubtedly true 
than an interference with personal liberty might violate the 
due-process clause and yet not constitute involuntary servitude ; 
nevertheless, the public interest in the continuous operation of 
the public utilities and in the prevention of loss of life, per- 
sonal injury and damage to property so frequently resulting 
from public utility strikes, which seems to justify the use of the 
criminal penalty despite the 13th amendment, will probably be 
held equally to justify the restriction on personal liberty not- 
withstanding the due-process clause. 

In Chicago Railroad v. McGuire, 219 U. S. 549 (1910), the 
Supreme Court said: “‘ Liberty implies the absence of arbitrary 
restraint, not immunity from reasonable regulations and pro- 
hibitions imposed in the interests of the community.” 

However important to the employees the right to strike may 
be, that right must give way to a greater public interest in pro- 
tecting the public safety, health and welfare and in preventing 
the tying-up or crippling of public utilities. 

Before concluding this discussion of the legislative power to 
penalize quitting or striking, mention should be made of the 
right of public employees to quit or strike. From the point 
of view of the worker there is no distinction between compul- 
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sion to work at ordinary labor in a government navy yard and 
compulsion to work at similar labor for a private employer. 
It is, of course, unthinkable that soldiers, policemen, school 
teachers and like public employees should be permitted to 
strike. Where, however the government has entered the field 
of business or production men émployed for such purposes 
might be held to be in a different position from that occupied 
by the employee assisting in the performance of a govern- 
mental function. In any event, the real justification for pro- 
hibiting strikes of public employees or penalizing their deser- 
tion of their posts lies in the principle that the individual’s lib- 
erty may be restricted in the interest of the public welfare. As 
we have seen, there may be cases of quitting private or semi- 
public employment which are detrimental to the public welfare 
and which may, therefore, be prohibited or penalized. Prac- 
tically every desertion or strike by public employees adminis- 
tering governmental functions would of necessity be contrary to 
the public welfare. Moreover, a strike of public employees 
is the exercise of force against the rest of the community, not 
against a private individual or group in the community. This 
results from the fact that wages, hours, and conditions of 
employment in the public service are fixed by law and dis- 
satisfied public employees should seek changes through appeal 
to the law-making bodies rather than through economic pres- 
sure directed against the community itself. 

An act of Congress indirectly prohibits strikes of postal 
employees by providing that such employees shall not be re- 
moved or reduced because of membership in any organization 
of postal employees not affiliated with any outside organization 
imposing an obligation to engage or assist in any strike against 
the United States. The same act expressly permits such or- 
ganizations to have among their objects improvement in the 
conditions of labor, including hours, salaries and leaves of 
absence of postal employees. In a recent case in the United 
States district court a group of postal employees who had re- 
signed simultaneously were indicted and convicted of conspir- 
acy to obstruct the mails. 


Admitting legislative power to postpone or prohibit strikes 
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does not, however, dispose of the constitutional problems in- 
volved in an effective scheme of arbitration. Restriction of 
the right to strike must be accompanied by a restriction on the 
right of the employer to lock out his employees. The courts 
have always upheld the right of the employer to drop all his 
employees for any reason satisfactory to himself. Government 
cannot compel the continuance of a private industry. But we 
are now dealing only with the public utilities, and government 
not only can but does require their continuous operation. 
Practically, it results that the lockout is less likely to occur on a 
public utility than in private industry. Failure to operate is 
sometimes excusable but interruption of service due to the 
company’s own action in locking out its men might well be 
held to justify forfeiture of franchises. In place of the lock- 
out, however, employees may be gradually dropped and their 
places filled until the force has been substantially changed. 
This process of weeding out objectionable employees and 
dropping them from the service may be equivalent in effect to 
a general lockout. It therefore becomes important to con- 
sider how far a lockout or wholesale laying off of men by the 
managers of a public utility may be restricted by legislation. 

It has been uniformly held that legislation designed to pre- 
vent discriminations against union men in the hiring of em- 
ployees or to prevent a discharge of men because of their 
membership in unions is void as an unconstitutional interfer- 
ence with the liberty of contract. In Adair v. U. S., supra, 
the Supreme Court held unconstitutional an act of Congress 
prohibiting corporations engaged in interstate commerce from 
discriminating against or discharging union men. Mr. Justice 
Harlan’s opinion for the court in this case makes it difficult to 
determine the exact ground upon which the decision rested. 
The opinion after discussing in detail the limitations on con- 
gressional control over interstate commerce declared that the 
hiring and discharging of employees is not embraced within 
the field of interstate commerce, and, therefore, is not with- 
in the control of Congress. But it seems that this was not the 
principal ground of the decision. The court held that the act 
was in violation of the due process clause of the 5th amend- 
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ment in that it constituted an invasion of personal liberty and 
of rights of property. 

In Coppage v. Kansas, 236 U. S. 1 (1914), the court had 
before it a similar statute enacted by the state of Kansas. This 
act was likewise held a deprivation of liberty contrary to the 
due-process clause of the 14th amendment. The court said: 
“It is not too much to say that such laws have by common 
consent been treated as unconstitutional.” 

The real reason for these decisions, however, is that the 
evil against which the legislation in question was directed, 
namely, the prevention of discrimination against or discharge 
of union men, had not grown to such dimensions as to involve 
or threaten injury to the public safety or welfare. The very 
reason, therefore, which justifies an exercise of the police power 
and converts an unreasonable interference into a reasonable 
regulation of personal and property rights was not present. 
The legislation was in the interest of the labor unions, not of 
the public. It would seem, therefore, that these cases are not 
authorities against the constitutionality of a restriction on the 
right of employers to lock out their employees, where the 
lockout involves so much detriment to the public welfare as 
necessarily follows an impairment or discontinuance of the 
service of a public utility. 

Capital invested in public utilities has always been sub- 
jected to a stricter regulation than has capital invested in pri- 
vate industry. It does not seem, therefore, that it would be 
necessary seriously to stretch constitutional authority in order 
to justify a prohibition or postponement of the right to lock 
out public utility employees where the purpose of such pro- 
hibition is to prevent the detrimental effects of the discon- 
tinuance of the service. If the courts would uphold a restric- 
tion on the right to strike—and it seems clear from the authori- 
ties that they would—they would certainly uphold a restriction 
on the right of the managers of a public utility to lock out or 
suddenly to change their working force, if such a restriction 
was calculated to remove or to prevent injury to the public 
welfare. 


We must not, however, conclude that the establishment of 
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legislative power to prohibit or postpone strikes or lockouts, 
disposes of all the constitutional questions involved in setting 
up an effective compulsory arbitration scheme. If compulsory 
arbitration means judicial settlement and enforcement of an 
arbitration award it involves of necessity the prescribing of 
wages, hours, conditions of work and various other details 
involved in industrial relations. Heretofore we have left these 
matters, the most difficult of which is wages, chiefly to economic 
competition. Despite the constantly growing legislative regu- 
lation of the safety and sanitation of work places and in a 
more limited field, of hours of work and minimum wages, we 
have as yet no comprehensive legislation dealing with the mani- 
fold irritations and grievances which lie at the basis of in- 
dustrial disputes. We do not even have any general rules 
requiring wages to be “ reasonable”’ or “ fair” or forbidding 
“unfair practices”’ in industrial relations. It was upon such 
general rules that the courts in the first instance, and later the 
legislature, developed more specific rules regulating public util- 
ity rates and safety and sanitation in factories. The common 
law did not leave public utility rates wholly to economic com- 
petition. The rule was early established that such rates should 
be “ reasonable.” Since the establishment of that rule we have 
been engaged in attempting to determine what is reasonable 
under given circumstances, but we have always had the basic 
rule of reasonableness to work from. In like manner the 
common law developed the rule that the employer should pro- 
vide a safe place to work in. The great difficulty in the path 
of judicial settlement of industrial disputes is that we have 
no such general rules respecting wages and the attitude of 
employer and employee toward each other. 

In the absence of such rules, who can say for the community 
and for both parties to a dispute what hours should be worked, 
what wages paid, what recognition given to employees’ as- 
sociations, efc.? Mediation and conciliation in the settlement 
ot industrial disputes as distinguished from their arbitration 
seek only to bring the contending parties together to find a 
common basis of agreement. Conciliation, therefore, does not 
necessitate community formulation of work standards. Arbi- 
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tration, however, if it is to authorize an award differing from 
the contentions of both parties or enforcing the contention of 
one, involves the necessity of formulating community standards 
which may be imposed on both parties. Conciliation does not 
seek to replace economic competition as a method of formulat- 
ing such standards. It merely seeks to bring about a revision 
by the parties of their own ideas respecting such standards and 
the establishment of compromise standards. Arbitration or 
judicial settlement involves the formulation by some one of 
standards which represent the public interest. Now the fact 
of the matter is that, while the public is interested in the settle- 
ment of industrial disputes, it has no standards and no intelli- 
gent informed opinion upon which to base definite standards. 
In the absence of such standards and of such public opinion, 
who, representing the public, can undertake to say that the 
standards demanded by the employers are fair, reasonable and 
in the general public interest, or that the standards contended 
for by the employees are fair, reasonable and in the general 
public interest, or that neither of them but something other 
represents that general public interest? The satisfactory for- 
mulation of such standards requires legislation and their 
proper development requires constant investigation by an ad- 
ministrative body exercising judicial power to apply the legis- 
lative standards to particular conditions. 

The public is interested in hours and wages on public utili- 
ties in a double sense. On the one hand unduly short hours 
mean unduly large forces of employees and consequent in- 
creased operating expense. Likewise, unduly high wages 
mean unduly increased expense. Increased operating expense 
means ultimately increased rates. The public is interested in 
reasonably low rates. On the other hand the public is inter- 
ested in the economic position of its working classes not only 
for their own good but for the general good. The public, 
therefore, is interested on the one hand in keeping hours up 
and wages down to a fair level so that rates may be reason- 
able; but the public is also interested in keeping hours down 
and wages up to a fair level, so that the workers may be 
treated fairly and the public health and safety protected. The 
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adjustment of these conflicting interests has heretofore been 
left largely to the care of the managers of the public utilities 
on the one hand and the workers on the other. The managers 
by their employing power and the possibility of substituting 
new for dissastified workers have looked after their own and 
the public interest in avoiding abnormal labor expense. On 
the other hand, the employees have been depended upon to 
secure their own and the public interest in reasonable hours 
and wages. In this economic struggle the public, though vitally 
interested in the outcome, has interposed only as referee to 
prevent violence. Not the least of the reasons for this hold- 
off attitude has been a confidence in the ability of the employers 
and their employees to adjust and settle the intricate details 
of their relationship better than the public can do it for them. 
In other words, liberty of contract rather than governmental 
regulation has been deemed preferable from the point of view 
of both private and public interest. The principal weapon 
upon which the employees have depended to enforce their 
own interest and the public interest in them has been the right 
to strike. This weapon, which in industrial competition has 
served a public interest as well as the employees’ interest, should 
not be taken from the employees unless something is sub- 
stituted for it. 

If strikes are to be prohibited and employees are to be de- 
prived entirely of this economic weapon, is there any escape 
from the alternative of governmental regulation of wages, 
hours, conditions and relationships in industry? An effective 
system of compulsory arbitration means legislation fixing gen- 
eral standards and administrative rules and regulations filling 
in the details, followed by the judicial or semi-judicial inter- 
pretation and application of the standards thus formulated 
to the circumstances of particular cases. Practically this means 
that government must undertake to do for industrial relations 
what it has done for public utility rates and service; it means 
embarking upon a field of governmental regulation more diffi- 
cult and dangerous than anything of the kind which has yet 
been undertaken in this country. The New Zealand arbitra- 
tion scheme recognizes the necessity of just this sort of detail 


f 
4 
~ 
| 
{ 
| 


CONSTITUTIONAL ASPECTS 77 
regulation and provides for agencies to fix wages, etc. In 
other words, it provides not only for the judicial settlement 
of industrial disputes, but also for legislative and administra- 
tive action to remove the causes of industrial disputes. 

Even the Canadian scheme of postponing a strike or lock- 
out pending investigation and report is not entirely free from 
the difficulty arising from our lack of standards. The Cana- 
dian scheme is founded on the assumption that compulsory in- 
vestigation tends to discourage strikes because of the difficulty 
of winning in the face of a report following an investigation. 
It is true that neither employer nor employee can hope to win 
a strike or lockout without the support of public opinion. If 
such a report, as a guide to public opinion, is to have such an 
important effect upon the rights of both employers and em- 
ployees, it is important that the persons who conduct the in- 
vestigation and write the report should have some standards 
by which to judge the conditions and contentions of the parties. 
Therefore, we come back to the necessity of some governmental 
prescription of standards of right and duty in industrial rela- 
tions. The work of formulating such standards is legislative 
and administrative, not judicial. 

In private industry such systematic regulation of industrial 
relations seems impractical in this country, and certainly would 
now be held to be unconstitutional as an interference with lib- 
erty of contract and property rights. Something of the kind 
may be possible, however, in the public utility industries. Gov- 
ernment would probably find it impractical, without the help of 
economic competition, to formulate standards of rights and 
duties in all fields of employment; but it may be able to formu- 
late such standards for the public utilities by basing them upon 
the standards worked out by economic competition in other 
industries. Existing laws regulating wages in public employ- 
ment rely upon economic competition in private industry by 
requiring payment of the “ prevailing rate” of wages. The 
legislature might enact some such general rule respecting 
hours, wages, etc., of employees of public utility companies 
and leave it to the public utility commissions or like agencies 
possessing semi-legislative, administrative and semi-judicial 
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powers to work out the details and apply them to particular 
circumstances. The public utility commissions are now deal- 
ing with all the intricate details of service and rates. They 
represent the community in an effort to find standards which 
can and should be enforced. Why should they not also con- 
sider the details of labor conditions and relations in the ser- 
vice of the public utilities and fix standards of fair treatment, 
of hours, and of wages? Such standards could be enforced 
against the utility companies. Employees could be required 
to accept the conditions of employment fixed by such commis- 
sions or leave the employment. 

Such laws would simply extend to the relations of the utility 
companies with their employees governmental regulation simi- 
lar to that already applied to the company’s relations with the 
shipping and consuming public. We have become accustomed 
to far-reaching regulation of businesses affected with a public 
interest. The constitutionality of further regulation will de- 
pend upon its reasonableness, and this in turn will depend upon 
the existence of conditions justifying the proposed interference 
with private property and liberty of contract. The question 
will be the extent of the police power, and if it can be estab- 
lished that the public interest in the prevention of strikes neces- 
sitates legislation removing the causes of strikes, then such 
legislation will probably be held constitutional. The public 
interest in the continuous operation of some public utilities is 
greater than that in others, so that the program of regulation 
which compulsory arbitration seems to require is more likely 
to be sustained by the courts as to those public utilities where 
the need of continuous operation and the public detriment due 
to strikes are clearly demonstrated. 

Whether or not labor is to be considered as a commodity, 
the same principles which justify interference with personal 
and property rights of the owners of the public utility fran- 
chises and properties seem equally to justify legislation and 
administrative action fixing standards of wages, hours and 
work conditions. It has been suggested above that this might 
be done by using standards in private industry worked out by 
economic compet’tion as a foundation upon which to build. 
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Certainly standards for public utility work should be no less 
favorable to the employees than standards for corresponding 
work in private industries; probably they should be consider- 
ably more favorable. Following such regulation the em- 
ployees might well be asked and probably would agree to give 
up their right to strike. Why should they strike in the face 
of the public opinion represented by laws and administration 
intended to remove the causes of strikes? Their grievances, 
if any, they might present through their organizations or in- 
dividually to the public tribunal established to work out and 
enforce standards. 

In considering the possibilities of different schemes of arbi- 
tration, we must remember that we can do indirectly some 
things which because of constitutional or other difficulties may 
not be done directly. We should undoubtedly encounter con- 
stitutional and practical difficulties in legislating comprehen- 
sively respecting wages, hours and industrial relations. It is 
possible to avoid some of this difficultiy by inducing employers 
and employees to waive their constitutional rights and to ac- 
cept a scheme which it might be difficult to impose upon them. 
By such indirection workmen’s compensation laws were first 
brought within our constitutions. In like manner it is pos- 
sible in the field of industrial arbitration to provide induce- 
ments to employers and employees to enter into collective 
agreements. If such agreements be made, their standards of 
hours, wages, etc., are fixed not by the community but by the 
interested parties. -Arbitration then becomes operative when 
disagreements arise respecting the terms of a collective bar- 
gain. This is the New Zealand scheme. It not only reduces 
the constitutional difficulties but also removes the question of 
the desirability or practicability of extensive governmental 
regulation. 

In endeavoring to prevent by legislation and arbitration the 
ills which flow from industrial disputes we shall encounter at 
every turn difficulties of constitutionality, of practicability and 
of desirability. Effective arbitration legislation must be ad- 
justed to the provisions of our constitutions if it is to avoid 
judicial veto. Until all the details have been worked out it 
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will be impossible to say whether such legislation is constitu- 
tional, whether it may be expected to be effective in practice, 
or whether in the long run it will prove desirable. Where 
there is such wide choice of ways and means to accomplish the 
legislative purpose and where any effective scheme involves so 
much detail, questions of constitutionality and desirability can- 
not be answered in general; they must be directed to a specific 
and detailed proposal. When so much depends upon detail 
it is imperative that every phase of the subject be carefully 
studied before a serious legislative proposal is formulated. 
The wisdom of the policies underlying the details which it is 
proposed to incorporate in such a statute should be carefully 
weighed, and the legislative determinations should be formu- 
lated and phrased with the utmost precision. Unless the deter- 
mination of the policies of arbitration legislation be based on 
intimate knowledge of fact and law and unless the translating 
of those policies into a statute be done with care and skill there 
is grave danger that compulsory arbitration even though con- 
stitutional may not prove to be desirable. 
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DISCUSSION OF TRADE UNIONS AND COMPULSORY 
ARBITRATION 


GerorcEe E. Barnett, Johns Hopkins University: A considerable 
part of the objection on the part of unions to arbitration as a means 
of settling industrial disputes appears to be closely connected with the 
character of the norms ordinarily used by arbitration boards in reach- 
ing a decision. As long as disputes are local in extent, the boards 
ordinarily use as their chief norm wages in other localities, and the 
decisions are based on the principle that the same work should yield 
the same remuneration in all localities, with some allowance, perhaps, 
for differences in the cost of living. As the area of collective bar- 
gaining increases and differences between employers and localities 
disappear this criterion no longer affords the basis for a decision. 

In national disputes, the boards ordinarily set conditions either by 
a comparison of the existing conditions in other industries or by a 
comparison of the cost of living at the time of the arbitration with 
that at the time when existing conditions were fixed. The first 
method is not practicable, since there does not exist any method of 
measuring the amount of skill, hazard, efc., required in one trade as 
against that required in another. Roughly one may say, perhaps, 
that this is a skilled trade and that is an unskilled one, but the differ- 
ences in skill are not measurable in wage values. Under these cir- 
cumstances, the boards almost always fall back on the statistical data 
measuring the cost of living. The reasoning runs in some such 
fashion as this: The cost of living has increased. It is desirable that 
the standard of living of the workman should be maintained. There- 
fore, wages should be increased to the extent that the cost of living 
has increased. It is obvious that if this principle were rigidly applied 
the real wages of the workman would always remain exactly the same. 

This solution of the problem is not one which commends itself to 
organized labor. The skilled workman does not regard collective 
bargaining merely as a means of protecting his standard of living. 
The minimum wage of the trade unionist, for example, is not set on 
the basis of affording a decent subsistence. Unions of low-paid 
workmen may argue before an arbitration board that a certain mini- 
mum wage is indispensable to secure a decent living, but in well-paid 
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unions because only by some such device can the wages of groups of 
men be subjected to collective bargaining. The trade unionist, there- 
fore, does not regard with favor a wage norm which would allow 
him no participation in an increasing national product. The trade 
unionist is profoundly convinced that the introduction of machinery 
and the improvement of technical processes is yielding a constantly 
increasing production of wealth in which the laborer should share. 

There are, of course, no adequate statistical data for the measure- 
ment of the course of wealth production; but it appears possible to 
introduce into the deliberations of arbitration boards one set of sta- 
tistical data which, on certain assumptions, may be regarded as 
capable of yielding conclusions as to whether real wages in the trade 
should be advanced. That criterion is the course of wages in other 
highly organized trades. 

If it is assumed that in the well-organized trades, where wages are 
set by collective bargaining, wages generally over considerable per- 


iods of time are influenced by the increasing production of wealth, a } 


criterion of wages, dynamic in character, is secured which may be 
used in conjunction with other criteria to settle wages in arbitrated 
cases. Whether the result would meet the expectations of the trade 
unionists is, of course, a question which I cannot touch upon here, but 
at any rate, the logical basis of the new criterion would be one which 
conforms more closely to the theory of trade unionism. 

It may be objected that the use of such a measure would result in 
a deadlock after wages had been arbitrated in a number of trades, 
since decisions in any new arbitrations would be based on wages set 
under the old. But this objection would be valid only if arbitration 
extended over a considerable part of the industrial field. Just as 
differences in wages in different localities cease to be useful as wage 
criteria when wages are standardized over a wide area, so the course 
of wages in other highly organized trades would lose its value, if 
arbitration became the ordinary method of settling disputes. But as 
long as arbitration is exceptional, and exists in the midst of conditions 
set by bargaining, the use of this criterion appears to offer a highly 
valuable aid to the arbitrator. 


EVERETT P. WHEELER, New York City: I was much impressed 
with what Mr. Brady, Secretary of the Allied Printing Trades Coun- 
cil, said this afternoon. He declared that the solution of the diffii- 
culty between capital and labor is not in governmental interference 
by force, but that we ought to study the relations between employer 
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and employee in a liberal spirit and learn that we owe something 
to each other. The impression, he went on to say, is that the colleges 
are in the hands of men who have received their appointments under 
foundations created by those who have robbed the public. 

The latter part of his observation shows a distrust which is unfor- 
tunate. Is it true of this great university, under whose auspices we 
are hospitably entertained? Our late mayor, for example, Seth Low, 
who has been taken from us during this past summer, and to whose 
liberality we owe that beautiful library building—nobody could ever 
say that of him. He had, I know, the confidence of our friend, the 
chief of the brotherhood of locomotive firemen. I think he had the 
confidence of the people of this city. 

I was myself a public school boy and graduated at the College of 
the City of New York. Nobody could say that any of the founda- 
tions there were created by those who robbed the public. In both 
institutions, to my certain knowledge, this very study of social ethics 
that Mr. Brady feels is important, is pursued. We are taught in 
Columbia and in the College of the City of New York and in many 
other colleges, too, as well as in our churches and synagogues, that 
each man owes a duty to his fellow-man. 

This whole subject of arbitration should rest upon that principle. 
For my part—some of you know that I have no connection with these 
great aggregations of capital that have been spoken of tonight—I 
have worked hard and earned an honest living since I graduated from 
the law school, but not through any nefarious influence of the money 
power of the “ master class,” as our friend denominated it this after- 
noon. I want to urge upon you all, and I want to urge upon him 
that there is no such thing in this country as a “ master class ;” there 
is no such thing as an organized body of capitalism that is at war with 
honest labor. There are greedy capitalists, but then—I won’t ask Mr. 
Carter to admit it, but I am sure he wouldn’t conscientiously deny it 
—there are sometimes greedy and selfish labor leaders. You know, 
we are not any of us perfectly free from fault. 

Let us look at things just as they are. If we do, we must admit 
that this is still the land of the free; that we are still living under 
the American system of democracy and there is no such thing in this 
country as a “master class.” It would be intolerable that there 
should be a master class, because that implies a servile class, and that 
is abhorrent to the very idea of American freedom. 

What is involved in the idea of American freedom? Is it not this 
—that every citizen has equal civil rights, and that in order to en- 
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force those rights and prevent anyone from interfering unduly with 
the rights of his neighbor there should be a tribunal whose business 
it is to decide peaceably any differences that arise between them, and 
which has power to enforce its decision? To my mind, that is fun- 
damental in our American democracy, and it is fundamental in civil- 
ization. Civilization involves the idea of mutual respect for each 
other’s rights, and it provides an impartial tribunal to decide matters 
when men differ. It is inevitable that there should be differences. 
The question is, are we to be civilized and settle those differences 
peaceably, or are we to be barbarians and find the remedy in war? 

There was a time centuries ago when there was a master class. 
There were many long periods when the only remedy that working 
men had was war, because there was no peaceable redress. I admit 
further that if you do not have a tribunal with adequate power to 
do justice, the strike is the only other economic weapon. But if such 
a tribunal is provided, then the strike is a violation of the funda- 
mental rights to which I have called your attention. It is a°combina- 
tion by men not elected by the people and not accountable to the 
people, to prevent other citizens from exercising their rights. 

Take for example the strike that was threatened last August. I 
was in Chicago at the time, and with a good many other New 
Yorkers was much in doubt as to whether I could exercise the right 
to get home. In Chicago during that last week before the fatal 
Monday, the 4th of September, the trains were running all night, 
bringing provisions into that city which on the following Monday 
under the decree of the brotherhood was to be blockaded. The city 
was to get no milk, no wheat, no grain, no food of any sort—it was 
to be starved out. Is that a right to be protected by the constitution 
—the right to starve people? The cities in this country now con- 
tain half of the whole American population. The fact that we live 
in cities prevents us from raising our own food. Is it not within the 
power of the government to provide a method by which such forcible 
blockades can be prevented? 

We have gone a great way in governmental supervision. The 
labor law of this state, for example, provides in detail that most 
corporations must pay weekly, but that steam surface railroads may 
pay semi-monthly, that in general in certain trades eight hours is a 
day’s work, but that brickyards, street car and elevated lines may 
have ten hours, and so on. It provides in great detail how factories 
shall be constructed. All these provisions can be enforced by the 
courts. The power of the government to exercise plenary jurisdic- 
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tion in matters affecting the public safety cannot now be disputed, 
though it was disputed in the past. The power to regulate inter- 
state commerce is ample for dealing with all controversies which 
affect interstate commerce. 

It is claimed that involuntary servitude is involved in compulsory 
arbitration. But that cannot be called involuntary servitude into 
which a man voluntarily enters. Nobody is obliged to become an 
engineer or a fireman, but if a man voluntarily becomes an engineer 
or a fireman, the government has the power to make him keep his 
contract. This was expressly held by the Supreme Court in Robert- 
son v. Baldwin, 165 U.S. 281. The court said that a service which 
was knowingly and willingly entered into could not be called involun- 
tary. This was the case of seamen. Men should remember when 
they enlist in public service that they are in the service of the public. 
An engineer ought to feel that his position is just as honorable as 
that of the railroad president, just as important, just as much in the 
public service. And if the law can say to the president, ‘“ You must 
run your trains this way; you must not employ your men more than 
so many hours ; you must provide such brakes and other equipment,” 
Congress can equally direct the railroad engineer to perform his 
contract. He cannot claim to be exempt from the law. The whole 
system is within the power of Congress. In the Debs case, 158 U. 
S. 564, the Supreme Court held that a carrier by land was just as 
much performing a public function and subject to the same rules as 
a carrier by sea. In the same case it held that there was no viola- 
tion of a constitutional right in an injunction prohibiting the leaders 
of an organization from obstructing the carriage of the mails and com- 
merce between the states by ordering their men to strike. 

These decisions which have been referred to are based upon the 
grant of power to Congress (art. I, sec. VIII) “to regulate com- 
merce with foreign nations and among the several states.” To 
quote from the Supreme Court (Inman S. S. Co. v. Tinker, 94 U. S. 
Rep. 238-245), “‘ The commerce clauses of the constitution had their 
origin in a wise and salutary policy. They give to Congress the 
entire control of the foreign and interstate commerce of the country.” 
This decision is based, in its turn, upon the fundamental principle of 
construction established by the Supreme Court in McCulloch v. 
Maryland, 4 Wheaton, 316, 405, 409: “The government of the 
Union, though limited in its powers, is supreme within its sphere of 
action. This would seem to result necessarily from its nature. It is 
the government of all; its powers are delegated by all; it represents 
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all, and acts for all. . . . The government which has a right to do 
an act, and has imposed on it the duty of performing that act, must, 
according to the dictates of reason, be allowed to select the means.” 

Congress therefore should provide a tribunal with power on the 
one side to fix rates and equipment, and on the other side to fix wages, 
hours of labor, and conditions of work — in short, to regulate the 
whole business of transportation. Congress may and should lay 
down general rules, but leave to commissions the right and the duty 
to apply those rules. It has already established general rules for 
the administration of the railway service in many respects. All it 
has to do is to extend those rules to the employees and to impress 
upon them a duty similar to that which is impressed upon the super- 
intendents and the railroad presidents, and you have the whole thing 
complete, with the vital exception of the composition of the board. 

I doubt if there ever was a better arbitration commission in this 
country than that which was appointed by President Roosevelt to 
settle the coal strike. It is perfectly possible for other presidents to 
get as good commissions. Instead of having each side put forward its 
representatives and then having an umpire or two umpires selected, 
the whole board should be selected by the executive. Get an im- 
partial and permanent board with full jurisdiction over the whole 
subject, and then make its award binding on both sides. If it hits 
the railroad, the railroad must submit, and if the employees don’t 
like it, they ought also to submit. If any individual feels that he 
doesn’t like his job, let him try and get another. But it could not 
be pointed out better than Mr. Parkinson has pointed out, that the 
effect of a strike is not to give a chance to another man to get a job, 
and is not to get the striker another job, but is to prevent any other 
man from getting the worker’s job and to get him reinstated on better 
terms. There is no law and no constitution that gives a man a right 
to that. It is much to the public interest that we should convince 
Congress to adopt the recommendation of President Wilson that there 
should be a tribunal with power to fix the terms of employment, that 
strikes should be illegal until that tribunal passes upon the situation, 
and that, to use the President’s language, “ The situation which 
existed in August should never be allowed to occur again.” 


Mr. MEtTzcGeR: I should like to ask Mr. Carter how he proposes 
to settle labor disputes without arbitration. Who will settle them, if 
labor and capital cannot come together? 
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Mr. CARTER: In reply to Mr. Metzger’s question, I will say that 
the world is old, and that it has now for the first time got arbitration 
in a compulsory form. I will say that it has got along fairly well 
for some four thousand years, and we shall do fairly well by the 
same processes for the next few years. 


Mr. METZGER: Has Mr. Carter ever been an employer of labor? 


Mr. CARTER: No. 


Mr. METZGER: That is why he speaks that way. 


THE DESIRABILITY OF BOARDS OF ARBITRATION AND 
SUGGESTIONS FOR A LAW CREATING SUCH BOARDS 


EMERSON MCMILLIN 
New York City 


The statutory right of boards promptly to investigate disputes, 
either before or after strikes or lockouts, will tend to create a desire 
on the part of the contending parties to settle controversies. Unless 
one side feels sure that it has a losing cause, both sides will be inclined 
to resent outside influence. 

There is a general impression that the public finally pays the bills, 
or losses, resulting from strikes and lockouts. This is never wholly 
true, and sometimes not true in any degree. The public does not 
pay the workman for his lost time. If an increase of wages, or 
shorter hours, result from a strike by employees of a public utility 
corporation, the public does not pay the loss to the company, which 
cannot increase its price for services. ‘The public, however, sustains 
serious loss, due to unsettling of business. The public is, generally, 
unnecessarily inconvenienced. 

It is a fact that state boards are seldom called in to settle labor 
disputes. Why should this be so? If there have been any cases of 
arbitration consummated before state boards in the United States, 
they have escaped my notice. Nevertheless, the boards have done 
much good work. 

The one essential is that the parties to an individual dispute shall 
meet and discuss the question, and if the state must use compulsion, 
it should first be used in the direction of requiring such meetings to 
be held before a strike or a lockout shall be inaugurated ; or in lieu 
of such meetings it should be obligatory upon each of the parties 
to see that the state board is notified of the impending trouble and 
given time to investigate. 

Some of the largest associations of employees in this country are 
required by their constitution to offer to arbitrate questions of con- 
troversy before a strike can be legally inaugurated. It is possible, of 
course, to make such offer in a way that will assure its rejection. 
Strikes by local sections of these organizations do take place some- 
times, without the offer of arbitration first being made. The rep- 
resentatives of these same organizations are known to be opposed to 
compulsory arbitration, and that too while advocating that com- 
pulsory requirements, so far as employers are concerned, shall be 


provided for in local franchises. 
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The boards appointed by several states have been almost unanimous 
in the opinion that the several statutes under which they act are de- 
fective, and have recommended changes. The necessity for change 
in existing statutes pointed out by them should aid materially in the 
passage of practically uniform laws by the states. 

In at least one state (Maine), it is made the duty of mayors of 
cities and selectmen of towns to give the board notice of impend- 
ing industrial trouble. This is a good feature, for too often the 
boards hear nothing of the disturbance until after the contending 
parties have become embittered toward their opponents and concilia- 
tion is already out of the question. 

For states to compel the employee and the employer to live up to 
the terms of an industrial agreement for a definite time, and until 
sixty days’ notice of either party of a desire to terminate it, can 
hardly be classed as involuntary servitude, the agreement being one 
that each party is competent to enter into and one that cannot be 
construed as against public policy. 

It will doubtless be claimed that even if the law makes time 
contracts legal, they cannot be enforced against employees. Pos- 
sibly not through the courts. The employees of a great railroad 
system cannot be punished, and a vast majority of employees would 
be execution-proof in an attempt to collect damages ; but there would 
seldom be occasion to invoke the law. Men entering into a time 
contract containing a provision for the arbitration of all contro- 
versies respecting the terms of the contract, and of all new questions 
that may arise outside of such contract, will generally live up to the 
terms of the agreement during the life of the contract. 

Should the courts not accept the principle of enforceable time con- 
tracts, in trade agreements which require the employer to continue 
to employ his workmen, and the employees to bind themslves to work 
for a definite time—on the ground that this would be involuntary 
servitude when generally applied to the industrial situation—it is 
still conceivable that it might be applied to railroad systems and pub- 
lic utilities. In scores of instances the police powers of a state or 
city are invoked where no agreement and no statute confers such 
powers on the state or city. It is hard to conceive of an instance 
where such powers could be invoked more to the interest of the 
public and for the preservation of life and property than in pre- 
venting or terminating a great strike or lockout in public utility 
corporations or railroads. The composition of boards is an import- 
ant question. The usual provision is for boards to consist of three 
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members appointed by the governor. These are usually appointed, 
one member from among employees, one member from employers, 
and one from the professions. Such appointments do not provide a 
satisfactory board. 

Some capable and active members of boards are of the opinion 
that the present public desire is for the publicity of correct statistics, 
and that when this information is had public sentiment will compel 
a reasonable solution. Agreeing that correct statistics should be 
given to the public, the information could not be obtained, as a rule, 
in time to be of value in forming public opinion concerning the 
merits or demerits of an impending industrial disturbance; nor will 
the public, during the period of such disturbances, be more com- 
petent or more disposed to agree and settle the question amicably 
and fairly than will the parties themselves. The great mass of the 
public will be guided largely by its sympathies and not by reason. 

A public utility company might very properly be compelled to 
continue the employment of its men for a definite time, as it is known 
in advance that it will have work for them; not so a machine shop, 
a cotton mill or a steel works. 

All trade agreements should be for definite periods, and in addi- 
tion should provide for a further continuance until the expiration 
of sixty or ninety days after notice of one or both parties that a 
termination is desired. 

Unquestionably local boards of arbitrators are at present preferred 
to state boards by both employees and employers. This is doubtless 
due in a measure to the fact that each party can feel sure of having 
at least one member of the local board to represent its interests, and 
can enjoy at least an equal chance of having two such members. 

The states of Australasia were the first and practically the only 
states or colonies to inaugurate compulsory labor laws. There has 
been much dissatisfaction in some of the provinces; and yet it is a 
fact that laws which were enacted in New South Wales in 1901, to 
remain operative for seven years, were re-enacted in 1908. 


The following are points for consideration in framing a bill: 

1. Specifically enact that it shall be lawful and that each of the 
parties, employee and employer, shall be competent to make a valid 
contract or trade agreement, wherein the one shall be bound to 
render faithful service and the other to give employment for a fixed 
and definite period of time, and until one of the parties shall have 
given due notice to the other of its desire to terminate said agree- 
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ment, and to provide in said trade agreement for settling definitely 
all questions of controversy that may arise over the construction of 


the contract and over new questions not covered by the contract, by 
arbitration. 


There is a strong and well-founded objection to compulsory 
arbitration and especially to such form as may result in what may 
possibly be classed as involuntary servitude. This feeling is so 
strong as to cause frequent remarks that men are legally incom- 
petent to bind themselves to work, in the event that an arbitration 
decision shall require them to work against their will. Hence, the 
first point for consideration is that the law shall specifically make 
all persons engaged in operating railways and public utilities com- 
petent to enter into time contracts. Personally, I do not think a 
statute can add to or diminish a man’s rights in the premises; but 
if it satisfies an objection, it can do no harm. 


2. Provide that the trade agreement may be executed by represen- 
tatives of the parties; but require that all employees shall be made 
acquainted with the conditions of the trade agreement and that the 
continuance of any employee or the acceptance of employment there- 


after shall be deemed an acceptance of all the conditions of such 
contract. 


It would be practically impossible for a great railway system to 
make and execute a contract with each individual in its employ. 
Generally, the employees will be represented by officers of unions. 
Where no unions exist, the employers can have their men name 
parties to represent them. This will be easy enough with public 
utilities, but would take time and patience where no union exists 
among the employees of railways. 


3. After the passage of the act it should be unlawful for either 
employees or employers engaged in operating railways or public 
utilities to inaugurate or to encourage the inauguration of a strike 
or lockout without first giving a written statement of its demands 
and grievances to the other party, a copy of which notice should be 
delivered to the state board of conciliation and arbitration. 


Possibily a section, such as is here suggested, should provide that, 
at a date subsequent to the passage of the act—say ninety days— 
the act should become operative. 


4. Provide for the establishment of a state board of conciliation 
and arbitration, which shall consist of five persons, one of whom 


shall be an employee (or representative), one an employer (or rep- 
resentative), and the others members of the bar. 
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The suggested composition of the personnel of the board is a 
radical departure from the existing practice. Several reasons may 
be mentioned in support of this departure: It is a generally admitted 
fact that the boards in the several states have been given less con- 
sideration than the importance of their positions demands. As the 
members of the board are generally strangers to both employee and 
employer, neither of the contending parties can feel sure of a friend 
at court. Therefore both prefer a local board for arbitration. Each 
side, in the event of local arbitration, realizes that the determination 
of the most vital questions is to be made by the third man or umpire, 
and each naturally hesitates to entrust so much to the opinion of one 
man. 

In the suggested section, both employees and employers are pro- 
vided with a representative on the board, and these two are made 
the active mediators and investigators, the other three men sitting 
only as judges, and free from sympathy or prejudice. 

The three members should be taken from the legal profession, 
that they may be neither employees nor employers, that they may 
have a judicial temperament, and that the board may be given as 
far as possible the character of a court of law. Local boards of 
arbitration should consist of five persons of the same callings or voca- 
tions as the state board, so that the vital questions would be deter- 
mined by three persons instead of one. This would assure a broader 
and doubtless a fairer hearing and would remove the embarrassment 
that follows a decision by one man. 


5. The duties of the board should be to attempt to conciliate em- 
ployees and employers whose differences threaten industrial disturb- 
ances, and to arbitrate, or cause to be arbitrated, questions of con- 
troversy ; to encourage the making of trade agreements between em- 
ployees and employers; to prepare or to approve the general form 
of tradé agreements, and to facilitate in every way the carrying 
into effect the intent of the act. 


The approval of the general form of contracts or trade agree- 
ments by the board is desirable, to avoid the necessity of the em- 
ployees’ retaining attorneys to look after their interests, and to avoid 
features being incorporated in the agreements that might be con- 
strued into involuntary servitude or compulsory conditions. 


6. On the receipt of a notice (of impending trouble), such as is 
provided for in a preceding section, it should be the duty of the two 
members representing employees and employers to proceed to the 
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place of threatened disturbance and attempt conciliation. Failing 
in this, they should require arbitration under the terms of the agree- 
ment, if one exists, or advise local arbitration if no agreement exists. 


In the event of the contending parties not agreeing to arbitrate, 
or failing to agree on arbitrators, the two members of the state board 
should submit as full a report as is practicable to the remaining three 
members of the board, who should determine all the questions at issue 
and publish their findings within thirty days from the receipt of 
notice from one or both of the contending parties. 

The findings of the board should be binding upon the parties to 
the trade agreement. 

There is no compulsory arbitration about this. If an agreement 
exists providing for arbitration, the mediators see that the provision 
is carried out, and the decision becomes binding. 

If no arbitration agreement exists, the mediators try to bring it 
about. But, failing in this, the state board determines the questions 
and publishes findings, and trusts to public opinion to force an 
acceptance by the parties. 


7. Provide that in the event of any member of the state board 
being unable to serve, from any cause, the other members may ap- 
point a person to serve in his stead in the pending case. 


This section would be essential if the board is to become an active 
factor in settling controversies. Of course, the board would have to 


make the temporary appointment from the class to which the ab- 
sentee belongs. 


8. Provide that trade agreements shall be so drawn as to permit 
men to retire from employment for all ordinary or usual causes, and 
to permit employers to remove men for incompetency or unfaithful- 
ness; in other words, provide only against strikes and lockouts, 
leaving both parties the greatest freedom consistent with a due re- 
gard for the rights and necessities of the public, and with the proper 
safeguarding of life and property—this, together with the enhance- 
ment of the welfare of the employees and the protection of the em- 
ployers’ lawful interests, being the intent of the enactment. 


If it can be properly covered by statute, local arbitration boards 
should be compulsory and should be chosen, one each by employees 
and employers, and the remaining three by the first two, or—failing 
to agree—then by the state board. 

This suggestion is made chiefly with the view of carrying into 
effect the spirit of the section that the form of the trade agreement 
shall require the approval of the state board. 


FEDERAL INTERVENTION IN LABOR DISPUTES 
UNDER THE ERDMAN, NEWLANDS AND 
ADAMSON ACTS 


DAVID A. MCCABE 


Princeton University 


HE first case of successful federal intervention in at- 
tempted settlement of a railway labor dispute occurred 
in December 1906. The intervention was in the nature 

of mediation and led to the submission of the matters at issue 
to arbitration. Both the original mediation and the later arbi- 
tration proceedings were carried out under authority conferred 
by the Erdman Act of 1898. This act, therefore, the first un- 
der which effective federal intervention was achieved, was on 
the statute books more than eight years before its provisions 
were successfully applied. 

The Erdman Act was adopted in 1898 primarily as an arbi- 
tration law—as a means of encouraging voluntary resort to 
arbitration in disputes that could not be settled by agreement 
between the parties themselves. At the time of its passage 
there was an arbitration law on the statute books, the so-called 
Arbitration Act of 1888, but no arbitration proceedings had 
been conducted under its provisions. The Erdman Act was 
passed in an attempt to improve upon the machinery for volun- 
tary arbitration provided by this act. 

It is interesting to note that the Act of 1888 also made pro- 
vision for compulsory investigation of disputes involving inter- 
state carriers. The President was authorized by the act to ap- 
point a special commission of inquiry in any dispute which in- 
terrupted or threatened to interrupt interstate transportation. 
The commission was given large powers to enable it to get at 
the facts and was to make public a decision on the merits of 
the case. 

Only one commission of inquiry was actually appointed un- 
der this act, the Chicago railway strike commission of 1894. 

94 


i} 
\ 
| 


FEDERAL INTERVENTION IN LABOR DISPUTES 95 


This commission was not appointed until a week after the strike 
had been practically lost, and as it did not report until three 
months later, when the strike had long since been decided, it 
made no recommendations as to the terms which should be ac- 
cepted in settlement of that dispute. It did, however, recom- 
mend the enactment of much more drastic laws than were then 
in effect to prevent suspensions of railway service, and thus 
aided the movement toward improvement of the existing law. 

Bills providing for intervention in railway disputes were in- 
troduced in every Congress between the report of the Chicago 
railway strike commission and the passage of the Erdman Act 
in June 1898. The Erdman Act itself passed the House in 
substantially the same form three times before it became a law. 
Its passage was favored by the five labor organizations whose 
members were covered by its provisions. Those in charge of 
the bill in the House and Senate declared also that the rail- 
roads were not opposed to it; that every interest affected by 
the bill was favorable to it. In certain railroad circles, how- 
ever, the law was looked on with disfavor because it recognized 
the men’s organizations, which some of the managers at that 
time did not. The Railroad Gazette expressed the opinion 
that the act would prove of no benefit to either the roads or 
the men. 

The Erdman Act applied only to those employees of inter- 
state railways actually engaged in train operation and train ser- 
vice. Practically this covered only engineers, firemen, con- 
ductors, trainmen, switchmen and telegraphers. Such em- 
ployees of interstate railways as shopmen, car-workers and 
freight handlers were not included. It does not appear that 
the point was raised in either house at the time of the passage 
of the bill that any important classes of railway employees 
were being excluded for whom provision should be made in this 
or some similar bill. The excluded classes of workmen were 
not at that time sufficiently organized to threaten serious inter- 
ruptions of service or to press their claims for consideration 
upon Congress. 

The arbitration provisions of the Erdman Act were far 
superior to those of the Act of 1888, which it superseded. The 
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parties were not restricted in their choice of arbitrators, as in 
the 1888 act, to “ persons wholly impartial and disinterested 
in respect to” the matters to be passed upon. A provision 
was also inserted, which was lacking in the earlier law, that 
if the two arbitrators chosen by the respective parties failed to 
agree on a third member to complete the board, he should be 
appointed by the government. This duty was to be per- 
formed jointly by the chairman of the interstate commerce 
commission and the commissioner of labor. The law also 
required that the agreement to arbitrate should be in writing 
and properly acknowledged before a notary or a clerk of a 
United States court and that a copy should be filed with the 
interstate commerce commission. The articles of agreement 
had to contain certain stipulations, among them an agreement 
not to resort to strike or lockout pending the award of the 
board, and to execute faithfully the terms of the award for a 
period of one year. As in the Act of 1888, the boards con- 
stituted under the act were given authority to require testimony 
under oath and the production of books and papers. 
Submission to arbitration under the provisions of the act 
was left entirely voluntary. The award of the board, how- 
ever, was made legally binding, to an uncertain extent. The 
parties had to agree in the articles of arbitration that the award 
should be filed in the office of the clerk of the United States 
district court in which the controversy arose or the arbitration 
was entered into and that the terms of the award might be 
specifically enforced in equity, “‘ so far as the powers of a court 
of equity permit.’’ This provision was still further safe- 
guarded by the addition of the statement that no workman 
should be compelled by injunction or other legal process to 
render personal service against his will. In addition, it was 
made unlawful, under another section of the act, to strike or 
to discharge a man unless for inefficiency, neglect of duty, or 
violation of law, while the arbitration was pending. It was 
also made unlawful during a period of three months after the 
rendition of the award to discharge a man or to quit work, 
without giving thirty days written notice, except for just 
cause. For an organization representing the employees to 
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order or advise such quitting was also made unlawful. No 
penalties were prescribed for violation of these provisions 
other than liability for damages. The binding force of these 
provisions was never tested as, fortunately, no award made 
under the act was repudiated by either party. 

The Erdman Act also authorized mediation by federal offi- 
cers when requested by one of the parties and accepted by 
the other. This was a very important step in advance, as the 
Act of 1888 made no provision for mediation. The future 
possibilities of the mediation feature of the law were not real- 
ized at the time, however. The provision for mediation ap- 
pears almost incidental—as little more than a means of giving 
the more amicably disposed party an opportunity to have fed- 
eral officers urge the other party to submit to arbitration under 
the conditions laid down in the act. No special agency of 
mediation was created. The duty of offering mediation when 
requested by one of the parties and of mediating if the offer 
was accepted, was imposed as an additional official duty upon 
the chairman of the interstate commerce commission and the 
commisioner of labor. These officers were not authorized to 
offer mediation on their own motion before a request was re- 
ceived from one of the parties. There was no provision in the 
act for an investigation if a settlement apparently could not 
be reached by agreement or submission to arbitration. 

The first attempt to utilize the provisions of the act was 
made about a year after its enactment and met with failure. 
In this case the employees’ representatives invoked the aid of 
the mediators with a view to securing arbitration of de- 
mands of switchmen in the Pittsburgh district which had been 
refused by the several roads involved. The roads declined 
the offer of mediation. Apparently they assumed that me- 
diation would merely lead to the suggestion of arbitration and 
they were unwilling to submit to arbitration. After this in- 
auspicious start the act slumbered for more than seven years 
before its provisions were again invoked. This time it was a 
railroad, the Southern Pacific, which sought the aid of the 
federal officials, in a controversy which involved a jurisdic- 
tional dispute between two of the brotherhoods. The offer of 
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mediation was accepted and resulted in the submission of the 
unsettled matters to arbitration. 

From this time on until it was superseded by the Newlands 
Act in 1913, the provisions of the Erdman Act were used very 
frequently and with astonishing success. In all, there were 
61 interventions under this act. In 40 of these, settlements 
were arrived at through proceedings under the act, and in 36 
(of the 40), as a result of mediaton. In nearly all the re- 
maining 21 cases the parties were able to settle the matters at 
issue by themselves after the request for mediation had been 
sent in. In only a few cases was mediation declined by 
the party to which it was offered and none of these was an 
important case, from the standpoint either of mileage involved 
or of the consequences of the refusal of mediation. In many 
cases mediation was requested by both parties to the dispute. 

In only one controversy did a strike occur after mediation 
had been accepted. In this case the mediators withdrew im- 
mediately after entering the case because the men’s representa- 
tives refused to postpone the strike which had been set for the 
next day. This strike involved two thousand switchmen on 
thirteen roads entering St. Paul and Minneapolis. It oc- 
curred in November 1909. The men lost the strike. This 
was the only strike of importance—from the standpoint of 
mileage, men involved and duration of the strike—which oc- 
curred, either after or without a request for mediation, between 
1907 and the repeal of the Erdman Act. 

One of the most gratifying features of the results obtained 
under the act was the large number of cases settled by media- 
tion alone. Only four cases were submitted to arbitration with- 
out prior mediation; only eight disputes in which mediation 
was attempted had to be given up to arbitration. In the other 
twenty-eight cases the mediators brought the parties to agree- 
ment upon the actual terms of settlement. Too much credit 
for the remarkable record of successful mediation under this 
law cannot be given to Commissioner of Labor Neill and Judge 
Knapp of the interstate commerce commission and later of the 
commerce court. These two men administered the act from 
1906 down practically to its repeal in 1913. 
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What finally led to the repeal of the Erdman Act and the 
substitution for it, in 1913, of the Newlands Act, was the dis- 
satisfaction of the railroads with its arbitration provisions. The 
railroads objected particularly to the three-member-board re- 
quirement of the Erdman Law. They were reluctant to sub- 
mit large issues, involving a large number of roads and 
millions of dollars in wages, to the decision of a single neutral 
arbitrator. When the law was adopted, and for several years 
thereafter, the road or system was the unit of collective bar- 
gaining. Since that time each of the brotherhoods had 
made considerable advance toward standardization of wages 
and conditions as between the various roads. Consequently, 
the region or section became the unit of settlement for 
such issues. By 1906, the practice of the representatives 
of each class of employees taking up big issues in one 
conference with a single committee acting for practically all 
the roads of the section was established in the West. The 
men’s organizations adopted the same plan of concerted action 
on the roads of the East and also on the roads of the South a 
few years later, and the roads of each of these sections also 
finally came to meet the men’s representatives as a unit for 
purposes of collective bargaining on matters that could be 
settled on a uniform basis. Obviously the submission to ar- 
bitration of a difference involving practically all the roads of 
the West, the East, or the South, was a much more serious 
matter than any arbitration with which the country was fam- 
iliar when the Erdman Act was passed. 

The first regional arbitration under the act occurred in 1910. 
It involved the wage demands of the firemen on the western 
roads and the suggestion to refer the matters to arbitration 
came from the roads. In the spring of 1912, however, the 
eastern roads were unwilling to accept arbitration under the 
Erdman Act in settlement of demands made by the engineers 
for increases in and standardization of wage rates. The 
roads proposed instead that the issues be submitted to arbitra- 
tion by a larger board acting without statutory powers. The 
engineers agreed to this. The arbitration board consisted of 
seven men. Each of the parties selected one nin and the 
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five neutrals were selected by the commissioner of labor, the 
presiding judge of the commerce court, and the Chief Justice 
of the United States, from a list of names agreed to by the two 
members chosen by the parties. 

The method of conducting the proceedings in this case, the 
matters taken into consideration by the board of arbitration, 
the terms of the award, and many statements in the published 
report of the board were unsatisfactory to the men. The en- 
gineers’ representative on the board refused to sign the report. 
As a result of this experience with this non-statutory board 
the men were resolved to insist in the future on boards with 
such powers of inquiry and such limitations to the matters 
directly referred to them as were provided in the Erdman Act. 
The next regional arbitration, that in the controversy between 
the eastern roads and the firemen in March and April 1913, 
was carried out under the Erdman Act. It was, however, the 
last arbitration under that act. 

In 1913 the Senate passed a bill which was intended to im- 
prove the arbitration provisions of the Erdman law so as to make 
them satisfactory to both the roads and the brotherhoods. This 
bill, the Newlands bill, later became a law without substantial 
alteration and is still in effect. It was a distinct advance over 
the Erdman Act in its arbitration features, which permit 
arbitration by a board of six—four members appointed by the 
parties and two neutrals—where that is preferred, and make 
provision for a re-convening of the board, or of a sub-com- 
mittee chosen by the board in advance for that purpose, to de- 
cide disputed points in the interpretation of the award. It 
also requires that the conditions under which the arbitration 
is entered into shall be laid down more definitely in the arti- 
cles of arbitration agreed to in writing. There is no more 
compulsion in the Newlands Act than in the Erdman Act; in 
fact, in the language of the act there is less. The clauses 
in the earlier act as to enforcement by equity proceedings and 
the unlawfulness of strikes and discharges pending arbitration 
and for three months after the rendition of the award are 
omitted. 

The Newlands bill included two other changes, the desira- 
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bility of which had been made evident by the experience under 
the Erdman Act. First, the limitation of the offer of media- 
tion to cases in which it was requested by one or both of the 
parties was removed. The mediators were empowered to 
offer mediation when a suspension is seriously threatened, 
without waiting for a request. Second, an independent agency 
was created for mediation and for the giving of aid in carry- 
ing out the arbitration features of the act. With the devel- 
opment of the mediation function, and with the removal of 
the limitation on the offer of mediation, it was clearly desirable 
that special offices should be created for this work. The creation 
of an independent commission or board was also desirable in 
that it freed the operation of the act from connection with any 
executive department. Had the law not been changed, the 
commissioner of labor statistics, who had been transferred to 
the Department of Labor by the act establishing that depart- 
ment in 1913, would have been one of the two officers charged 
with mediation and with the choice of neutral arbitrators. 
This connection would have interfered greatly with his useful- 
ness in mediation and in the formation of arbitration boards. 

The Newlands bill was hastily enacted into law, with two 
minor amendments, in order to avert a threatened strike of 
conductors and trainmen on forty-two eastern roads in July 
1913. The men were willing to abide by arbitration of their 
demands under the Erdman Act, but the railroads refused 
to submit again to arbitration by a board with only one neutral 
member. The men did not object to a larger board, but they 
did insist on a board empowered to compel testimony under 
oath and to require the production of books and papers, and 
restricted in its award to the matters specifically referred to it, 
as required by the Erdman Act. The parties had apparently 
reached a deadlock, and the leaders of the two brotherhoods 
involved had been given authority by an overwhelming vote 
to set the day and hour for the inauguration of the strike. 

At this juncture the President of the United States inter- 
vened and brought the representatives of the roads and the 
brotherhoods together in conference at Washington. Mem- 
bers of the committees in the two houses having charge of bills 


102 LABOR AND PUBLIC SERVICE CORPORATIONS 


bearing on mediation and arbitration, and representatives of 
certain civic organizations which had given attention to the 
subject, were also present at this conference. The result was 
an agreement that the pending dispute should be submitted to 
arbitration under the conditions embodied in the Newlands 
bill, provided that bill were passed immediately with two speci- 
fied amendments. These amendments did not essentially 
change the nature of the bill. The next day the Newlands bill 
was brought up in the House of Representatives under a 
unanimous-consent agreement which precluded the offer of 
amendments other than the two agreed upon at the conference 
the day before, and passed after a very brief discussion. The 
same day, these two amendments were adopted by the Senate 
without any other amendments being offered and practically 
without debate. Thus the threatened strike was averted. The 
hasty manner in which the law was enacted, however, pre- 
vented the consideration of other changes well worthy of con- 
sideration, as, for example, the widening of the scope of the 
law to include other classes of railway employees, and em- 
ployees of other agencies of interstate commerce. 

The changes in the law were justified by the results obtained 
under it. Down to July 1916, the board of mediation had se- 
cured settlements in 56 cases, in 8 of which it intervened on its 
own initiative. Eleven of the cases were finally settled by arbi- 
tration. In the others the parties were brought into direct 
agreement through mediation. No strike involving a consid- 
erable mileage and lasting more than a few days occurred. 

And yet incidents had been multiplying which, taken cumu- 
latively, indicated that the machinery of adjustment was work- 
ing under a severe strain. For example, there was a four- 
day strike on the Sunset Lines of the Southern Pacific in Texas 
and Louisiana in November 1913, and an eighteen-hour strike 
on all the lines of the Delaware and Hudson in January 1914. 
In both cases the strike was called by several brotherhoods 
jointly, and in both, the roads had requested mediation before 
the strike and the brotherhoods had refused the request of the 
board of mediation to postpone the strike pending mediation. 
In both cases the strike was brought to an end by the roads 
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accepting the recommendation of the mediator, which con- 
ceded essentially the contention of the brotherhoods. 

A far more significant case was that of the controversy 
between the western roads and the brotherhoods of engineers 
and firemen, involving 55,000 men, in the summer of 1914. In 
this case the men had agreed to submit their demands to arbi- 
tration but the roads had refused to go to arbitration unless 
certain counter-demands, which they had made after the men’s 
demands were received, were also included in the arbitration. 
The men on the other hand declined to arbitrate on that con- 
dition, and had voted overwhelmingly to strike unless the roads 
receded from their position. The board of mediation recom- 
mended that the roads withdraw their demands for the time 
and accept arbitration on the demands of the men alone. The 
roads had not accepted this recommendation, and the strike 
date had been set for August 7. 

The strike was averted apparently only by the intervention 
of the President of the United States. He summoned the 
parties to a conference, which was held on August 1, and 
urged the roads on grounds of patriotism to waive the merits 
of their case and accept the board’s recommendation, in view 
of the calamitous consequences that would ensue from a sus- 
pension of service at that particular time on the roads serving 
over half the territory of the United States. The roads took 
the President’s request under consideration and on August 3 
agreed to waive the question of their rights and submit to arbi- 
tration of the men’s demands alone. They made it clear, how- 
ever, that they did this solely because of the peculiarly dis- 
astrous consequences to the country of a suspension at that 
particular time. Thus the issue raised by the roads was not 
met, but merely evaded. 

The arbitration secured with such great difficulty was con- 
cluded under extremely unfortunate circumstances. After 
the hearings and arguments before the board had been con- 
cluded, and shortly before the award was made, the brother- 
hoods protested one of the arbitrators appointed by the board, 
on the ground that he was too closely interested in the finan- 
cial success of certain railways involved in the arbitration, and 
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asked for his removal. The board held that the arbitrator’s 
interest in the roads in question was not such as to disqualify 
him, and refused to remove him.. When the award was made, 
in the spring of 1915, the brotherhoods expressed great dis- 
satisfaction with it. The two arbitrators appointed by the 
brotherhoods refused to sign the award, declaring that it was 
unjust and contrary to the legitimate evidence submitted to the 
board. From that time on much opposition to arbitration was 
voiced by the men, chiefly on the grounds that the risk of not 
getting justice from a board was too great and that the roads 
did not carry out the awards in good faith. 

No change was made in the law, however, in the direction of 
providing further safeguards against a serious suspension. 
Danger signals there were, of course, and great sectional tie- 
ups had been averted twice within thirteen months apparently 
only by the intervention of the President, but they had been 
averted. No important suspension had actually occurred, how- 
ever seriously and frequently such had threatened. The law, 
combined with intervention by the President, had always suf- 
ficed to ward off disaster. The need of any provision for the 
exercise of compulsion of some sort had not been felt with 
sufficient keenness to bring about legislative action. In fact. 
it was widely believed that the really remarkable success 
achieved under the Erdman and Newlands acts was due largely 
to the absence of compulsory features. 

Thus we came down to the 1916 railway labor deadlock with 
a serious defect in our law. There was no provision in it even 
for an inquiry in case mediation should fail and arbitration 
should be refused. The law failed to provide the logical 
initial supplement to voluntary mediation and arbitration—the 
appointment of a commission of investigation and recommenda- 
tion, where mediation and arbitration have failed. There is 
no compulsion to work or to employ in such a provision; it 
compels neither party to maintain existing relations; it merely 
enables the public to get at the merits of the case and to offer, 
through its representatives, fair terms of settlement. The 
question of legal prohibition of a strike or lockout is thus 
left until it has been raised by the refusal of one or both of the 
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parties in an important case to keep the peace during the in- 
quiry or to accept the recommendations of the commission. 
There would be in such a law no compulsory feature of general 
application. The legal compulsion would be applied, if at all, 
only at the point at which and to the extent to which com- 
pulsion was shown to be necessary to protect the public against 
a serious tie-up. But if this necessity should arise, Congress 
would then be in a logical position to exercise it. 

Had there been such a law on the statute books when this 
last big dispute arose—providing for the appointment of a 
commission of inquiry in such cases, to report upon the facts 
and recommend terms of settlement within a reasonably short 
period—it is unlikely that the brotherhood leaders would have 
issued a strike order before the commission had reported. It is 
also extremely doubtful if the brotherhoods would have re- 
jected the recommendations of the commission and gone on 
strike after its report had been made. If a strike had been 
ordered before the commission had reported, or in rejection of 
its recommendations after it had reported, Congress would have 
been in a logical position to forbid the strike. Had the rail- 
roads refused to give the terms recommended, Congress could 
itself have given them legal effect. 

The circumstances under which Congress entered the dispute 
of last summer were far different from these. There had been 
no inquiry, but terms of settlement had already been recom- 
mended by the President and these had been accepted by the 
men and refused by the roads. The date for the strike had 
already been set and a strike seemed inevitable unless these 
terms were granted. Congress was asked by the President to 
give the men these terms by force of law and thus avert the 
strike. This Congress did, and the strike was called off. 

The Adamson Act was not, like the Erdman and Newlands 
acts, an act providing for a system of mediation or arbitra- 
tion in interstate railway disputes. It was in no sense an 
amendment of the Newlands Act. It was itself an act of in- 
tervention applying to one particular dispute only. In this it 
resembled the British Coal Mines Act of 1912, which provided 
for the establishment of legal minimum rates for coal miners. 
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Because of the pressure under which it was passed, it did not 
include provisions for dealing with disputes for the future, al- 
though such had been recommended by the President. 

The Adamson Act contains essentially four provisions. The 
first is that after January first next, “eight hours shall, in 
contracts for labor and service, be deemed a day’s work and 
the measure or standard of a day’s work for the purpose of 
reckoning the compensation for services of all employees” to 
whom the act applies. These are the employees engaged in 
train operation on interstate steam railroads exceeding one 
hundred miles in length. The second section calls for the ap- 
pointment of a commission of three by the President to observe 
“the operation and effects of the institution of the eight-hour 
work day as above defined and the facts and conditions affect- 
ing the relations between” the roads and the men during a 
period of not less than six months or more than nine months 
from January first next. The commission is to decide the 
actual length of the period, within those limits. The com- 
mission must report its findings to the President and to Con- 
gress within thirty days after the close of the period of ob- 
servation. The third provision is that from January first un- 
til thirty days after the commission makes its report the pres- 
ent standard day’s wage shall be the minimum wage for eight 
hours, and for every hour worked in excess of eight the men shall 
receive at least one-eighth of the present standard day’s wage. 
The fourth and last section provides penalties for violation of 
the act. 

It is clear that this is not an act definitely limiting hours, as 
are the sixteen-hour law, and the nine-hour law for railway 
telegraphers, but a specific act of intervention in a labor 
dispute. It does not limit the number of hours to be worked 
to eight. It does provide that eight hours shall be considered 
a day’s work for the purpose of reckoning compensation; it 
thus implies that work in excess of eight hours shall be paid 
for as overtime, but the amount of pressure will exert on the 
railroads to reduce the work day to eight hours will de- 
pend on the rate to be paid for overtime as compared with the 
cost of speeding up the trains or shortening the runs. And the 
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law does not itself prescribe the rates to be paid for overtime, 
except during the probationary period of not less than seven 
months or more than eleven months, from January first next. 

As a method of government intervention in a labor dis- 
pute the passage of the Adamson Law presents certain grave 
defects. Substantially Congress laid down terms of settlement 
without inquiry. It established a commission of inquiry, to be 
sure, to report not less than six and not more than ten months 
after the act goes into operation, but it did not hand over the 
essential matters in controversy to the commission for full and 
free inquiry and without conditions prejudicing their settle- 
ment after the commission makes its report. Obviously Con- 
gress intended to settle in the law itself the question as to the 
length of the normal work day, even though it made no ef- 
fective permanent provision to insure an actual reduction to 
eight hours. As to the other important issue, that of wages, the 
law compels the payment during the probationary period of 
rates considerably in advance of those now prevailing on most 
of the roads. The payment of these advanced rates during a 
period of from seven to eleven months cannot fail to create a 
strong presumption against reducing them, even though it 
should appear that such an advance over present rates is not 
justified. 

Finally, the commission is given no authority to make re- 
commendations. It is empowered only to report facts. The 
wage provisions of the act, including the overtime rate pro- 
vision on which hinges the degree of effectiveness of the eight- 
hour statement in the law, expire one month after the com- 
mission reports. These issues must then come up again for 
settlement, if the law stands and they are not settled before 
that. If the parties fail again to agree on the rates of wages 
to be paid, this law leaves us without definite recommenda- 
tions as to the rates which should be accepted. The public is 
left without a guarantee that terms will be laid down which 
it can call on both parties peaceably to accept. 


A LEAGUE TO ENFORCE INDUSTRIAL PEACE 
JULIUS HENRY COHEN 


I 


N discussing ‘‘ War and Human Progress,” Viscount Bryce 
brings out the distinction between two schools of philo- 
sophical thinkers or historians. One of these schools 

lays stress on “‘ the power of reason and of those higher and 
gentler altruistic emotions which the development of reason as 
the guide of life tends to evoke and foster’”’ and finds in these 
tendencies “‘ the chief sources of human progress in the past, 
and expects from them its further progress in the future.” 
This school regards man “as capable of a continual advance 
through the increasing influence of reason and sympathy,” and 
dwells upon “ the ideas of justice and right as the chief factors 
in the amelioration of society.” It, therefore, regards “ good- 
will and peace as the goal of human endeavor in the sphere 
both of national and of international life.” The other school, 
less sanguine, insists ‘‘ on the power of selfishness and of pas- 
sion, holding these to be elements in human action which can 
never be greatly refined or restrained, either by reason or by 
sympathy; ” that social order “ can be secured only by force, 
. right itself is created only by force,” and that “ it is past 
force that has made what men call right and law and govern- 
ment.” The tendency of this second school is “ associated 
with the less rational elements in man—with passion and the 
self-regarding impulses which naturally attain their ends by 
physical violence.” * The conflict between these two philo- 
sophies which Viscount Bryce finds is the fundamental provo- 
cative of the great international war, thoughtful persons find 
also is the fundamental provocative of industrial conflict. 
Inevitably the rational mind finds resemblances in industrial 
situations illustrating this same conflict of philosophies. In 


1 Atlantic Monthly, September 1916, pp. 301-2. 
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December 1914, Dr. Felix Adler, discussing ‘ Militarism and 
Its Eulogists,” said that while 


Self-defense has generally meant standing up for one’s own rights 

. anyone who stands up for his rights, who separates in mind his 
right from the correlative rights of the other party, will inevitably 
glide over from right into might. He will begin by exercising right 
and presently change to the exercise of mere might. The only possible 
way to defend ourselves from that is to bear in mind that our right 
is an organ in the organism of rights. The great ethical error of 
the world till now has been that in righteous self-defense men have 
become most unrighteous, because in self-defense they have thought 
of their right as sundered from the right of others. Yet my right 
is but one blade of the shears, and the right of my fellow, even 
though he be the aggressor, is the other blade. 


Applying this principle applicable to the international conflict, 
he finds it involved in the conflicts of laborers and employers. 


Laborers protest [he says] that their employer has been unjust, 
oppressive. They combine to defend their rights, and in this they 
are justified. But often the movement of protest, which began with a 
strike on behalf of right, degenerates into sheer assertion of might. 
The labor organization, if sufficiently strong, becomes dictatorial, per- 
emptory, formulates demands inconsistent with sound business and 
with the self-respect of the employer. Now so long as the present in- 
dustrial system continues, so long as there are employers, the employ- 
ers have certain rights, because they have certain functions. Unduly 
to restrict their functions is to destroy their rights. Conversely, the 
employer may begin by resisting the tyranny of labor, and in so far 
as he does this we approve of his action. But presently, in defend- 
ing his rights, he is apt wholly to forget the rights existing on the 
opposite side, in particular the indispensable right of association 
He announces his intention to crush the union of laborers, and thus 
in his blind assertion of the fractional right which is his, he destroys 
the integral right which is compounded of his and theirs.* 


Similarly, Professor John Dewey writes that the neutral coun- 
tries find themselves 


1 The Standard, December 1914, p. 125. 
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in the position of the public when there is a strike on the part of 
street-railway employees. The corporation and the employees fight 
it out between themselves, and the public suffers and has nothing to 
say. [He says that it is] the nations not at war [who] have the 
superior right in every case [because] in the existing situation they 
are the representatives of the normal interests of mankind, and so 
are in the right against even the contending party that with respect 
to other contenders is most nearly in the right. [Professor Dewey 
says that] our existing human intercourse requires some kind of a 
mechanism which it has not got [and that] instead of setting our- 
selves in deliberate consultation to institute the needed laws of the 
intercourse of nations [we wait] for new law to be struck out by 
the accident of clash and victory.’ 


It would seem, therefore, to be no vain prophecy to fore- 
cast that if the sentiment now behind the League to Enforce 
Peace should prevail and the outcome of the great inter- 
national war should be the invention of new mechanism for 
making reason triumphant in international relations, we shall 
witness a rapid creation of institutions for subordinating in- 
dustrial conflict to a reign of law. Viscount Bryce before the 
recent election emphasized 


the immense importance of the declarations made by Mr. Wilson 
and Mr. Hughes as the leaders of the two great American parties. 
. . . Both have described in clear and strong terms the interest the 
American people have in the prevention of war and the duty which 
lies upon it as a peace-loving people to do its utmost for securing the 
safety of the world in future by a permanent combination for the 
restraint of aggression and the preservation of a general peace.” 


Both candidates during the campaign pledged themselves to 
the principle of arbitration in industrial disputes. Chancellor 
von Bethmann-Hollweg recently said: 


If at and after the end of the war the world will only become fully 
conscious of the horrifying destruction of life and property, then 
through the whole of humanity there will ring out a cry for peaceful 


1 International Journal of Ethics, April 1916, p. 320. 
2 New York Times, October 28, 1916. 
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arrangements and understandings which, as far as they are within 
human power, will prevent the return of such a monstrous catastrophe. 
This cry will be so powerful and so justified that it must lead to some 
result. Germany will honestly co-operate in the examination of every 


endeavor to find a practical solution, and will collaborate for its 
possible realization.’ 


In its recent report upon the car strike forwarded to the 
governor of the state,” the public service commission of the 
first district of New York declared: 


The right of men freely to organize is a legal right no longer subject 
to question. The right of men freely to select spokesmen or advisers 
is a corollary of this right. The right to deal or to decline to deal 
collectively with an organization is likewise a legal right. So, too, 
the right to employ or to refuse to employ members of a certain 
organization is a legal right, justified morally in its exercise, accord- 
ing to the circumstances of each case. But the right of the state to 
have its public utilities operated safely, efficiently and continuously 
is also a legal right. Which of these rights is paramount? The rights 
of the people, or the rights of workers or employers? Whatever 
the application of these rights may be in private ventures, the right 
and the duty of the state in respect to its public utilities are clearly 
paramount. It is true that none of these rights, of the state, the 
worker or the employer, are arbitrable. But the adjustment of 
these rights so that each may be respected and properly balanced 
involves important considerations. While all of these parties have 
clear rights, the manner of exercising them is of the highest impor- 
tance: The methods commonly accepted as moral are the methods 
of argument and persuasion, and the methods commonly condemned 
are those of coercion or oppression. Neither should the men coerce 
acceptance of their views, nor the company coerce acceptance of its 
views. Even if the company has the legal right to discharge union 
men, it is questionable whether it can justify itself on moral grounds. 

With public utilities, where the necessities of the people depend 
upon their operation, it should not be permitted to any group of men, 
be they employees or employers, to inconvenience and bring distress 
upon the whole people for the purpose of securing acquiescence with 


1 The Sun, November 10, 1916. 
? August 10, 1916. 


112 LABOR AND PUBLIC SERVICE CORPORATIONS 


its views. This is to substitute coercion arising out of the necessi- 
ties of the public for persuasion as a method for securing recognition 
of concededly non-arbitrable rights. 


It is a very significant indication of the movement for judi- 
cature in industrial conflict that in recent industrial contro- 
versy strong and fervent appeals for arbitration come first 
from one party and then from the other. In the cloak strike 
of 1916 it was the union which, in its appeal to the public, 
declared that it had 


been consistently opposed to a warfare in the industry [and believed ] 
that the problems of the industry cannot be satisfactorily solved 
either by lockouts or strikes, but only through patient resort to the 
method of fairminded discussion, adjustment and democracy, [and 
that its only demand was] that both sides should submit their dis- 
putes to the arbitrament of an impartial body, whether that body be 
called a board of arbitration or a council of conciliation. 


In the 1916 railroad situation it was the national conference 
committee of the railways which called upon the public to de- 
cide whether or not “this wage problem [should] be settled 
by reference to an impartial federal tribunal . . . or by in- 
dustrial warfare.”* On the other hand, in the case of the 
cloak strike, the manufacturers took the position that “ We do 
not believe in outside bodies interfering in our affairs.” * And 
in the case of the railway employees, the leaders of the brother- 
hood contended that they were 


in the grip of a power greater than we [themselves]. [Indeed, so 
they said, they were in the condition where] the veneer of civiliza- 
tion falls off, and you have the primeval man to deal with on both 
sides of the question . . . and, like the primeval man, both are pre- 
pared to appeal to the club. . . . In other words, they (the rail- 
roads) won’t arbitrate where they fear, and there is nothing to ar- 
bitrate where there is no fear.® 


1 Advertisement, New York Times, June 26, 1916. 
2 Editorial, New York Times, May 27, 1916. 


3 Minutes of Hearing before the Committee on Interstate Commerce, U. S. 
Senate, pp. 25 and 28. 
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Accordingly, the men refused to arbitrate. These illustrations 
suffice to indicate that in our country the demand for arbitra- 
tion of industrial disputes is not confined to labor or to capital, 
nor is the refusal to arbitrate confined to either. The slightly 
deaf gentleman, being asked concerning the points of the com- 
pass, replied “ You can’t tell. It shifts around up here,” be- 
lieving that he had been asked concerning the direction of the 
wind. If you happen to be in control of the situation, or think 
you are in control, you are not for arbitration. If you happen 
to be weaker than the other party, or think you are, you are a 
sturdy advocate of the principle of arbitration. There is no 
monopoly in this country of this shiftiness of position. A 
recent study of the experience of arbitration in Australasia 
discloses a similar experience there. When there was a large 
surplus of labor in Australasia and standards of wages were 
beaten down by the competition of the unemployed, the trade 
unions sought the establishment of wage boards and compul- 
sory arbitration. When there was a shortage of workers and 
labor secured the upper hand, it was the employers who fought 
for the maintenance of arbitration.’ It is significant that in 
this country now, when there is a labor shortage, the demand 
for industrial arbitration comes most strongly from the em- 
ployers’ group.” The manager of a large enterprise in St. 
Louis, we are told by a trade journal, “ struck the nail on the 
head in advocating the appointment of a government com- 
mission, to adjust differences arising between labor and capital, 
just as the interstate commerce commission now adjusts troubles 
between the railroads and the shippers.” * 

Indeed, the Syndicalists seem to be the only industrial advo- 
cates who consistently decline arbitration. 


Workmen quickly perceive that the labor of conciliation or of 
arbitration rests on no economico-judicial basis, and their tactics 


1See Arbitration and Conciliation in Australasia, by M. T. Rankin. Lon- 
don, 1916. Ch. vi, Arbitration Court System. 


2See Merchants’ Association of New York plan to prevent the interruption 
of public utilities, Greater New York, September 25, 1916. 


8 Daily Trade Record, October 28, 1916. 
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have been conducted—instinctively perhaps—in accordance with this 
datum. Since the feeling and, above all, the vanity of the peace- 
makers are in question, a strong appeal must be made to their im- 
aginations, and they must be given the idea that they have to accom- 
plish a titanic task ; demands are piled up, therefore, figures fixed in 
a rather haphazard way, and there are no scruples about exagger- 
ating them ; often the success of the strike depends on the cleverness 
with which a syndicalist (who thoroughly understands the spirit of 
social diplomacy) has been able to introduce claims, in themselves 
very minor, but capable of giving the impression that the employers 
are not fulfilling their social duty. It often happens that writers who 
concern themselves with these questions are astonished that several 
days pass before the strikers have settled what exactly they have to 
demand, and that in the end demands are put forward which had not 
been mentioned in the course of the preceding negotiations. This is 
easily understood when we consider the bizarre conditions under 
which the discussion between the interested parties is carried on. 

I am surprised that there are no strike professionals who would 
undertake to draw up lists of the workers’ claims ; they would obtain 
all the more success in conciliation councils as they would not let 
themselves be dazzled by fine words so easily as the workers’ dele- 
gates. 

When the strike is finished the workmen do not forget that the 
employers at first declared that no concession was possible; they are 
led thus to the belief that the employers are either ignorant or liars. 
This result is not conducive to the development of social peace! * 


One of the things which appear to me to have most astonished 
the workers during the last few years has been the timidity of the 
forces of law and order in the presence of a riot; magistrates who 
have the right to demand the services of soldiers dare not use their 
power to the utmost, and officers allow themselves to be abused and 
struck with a patience hitherto unknown in them. It is becoming 
more and more evident every day that working-class violence pos- 
sesses an extraordinary efficacy in strikes: prefects, fearing that 
they may be obliged to use force against insurrectionary violence, 
bring pressure to bear on employers in order to compel them to give 
way ; the safety of factories is now looked upon as a favor which the 
prefect may dispense as he pleases ; consequently he arranges the use 


1 Reflections on Violence, by Georges Sorel. Translated by T. E. Hulme; 
pp. 64, 65. 


TO ENFORCE INDUSTRIAL PEACE 115 


of his police so as to intimidate the two parties, and skilfully brings 
them to an agreement. 

Trade-union leaders have not been long in grasping the full bear- 
ing of this situation, and it must be admitted that they have used 
the weapon that has been put into their hands with great skill. 
They endeavor to intimidate the prefects by popular demonstrations 
which might lead to serious conflicts with the police, and they com- 
mend violence as the most efficacious means of obtaining concessions. 
At the end of a certain time the obsessed and frightened administra- 
tion nearly always intervenes with the masters and forces an agree- 
ment upon them, which becomes an encouragement to the propa- 
gandists of violence.” 


Sorel says: 


We cannot censure too severely those who teach the people that they 


ought to carry out the highly idealistic decrees of a progressive 
justice.” 


There is not much difference between this philosophy of Sorel’s 
and the point of view of many—Praise be the Lord! not all— 
successful employers and successful leaders of labor. The 
writer in the financial columns of a daily paper in New York 
appeals to business men to realize what it means to find the 
attitude of labor “like that of capital. Both take what they 
can get in the present, intent only upon the highest profit; both 
refuse to be responsible for the sequel, and neither one can 
spare the time to attend to the future.”* Goethe saw this 
struggle for power, the unwillingness to surrender power and 
the unwillingness to be bound by power. The thirst for power 
would not let the ghost be laid: 


How often has it risen! Yes, and it will rise 

Ever and evermore! No man yields sovereignty 

Unto his fellow: none will yield to him 

Who won the power by force, and by force keeps his hold. 
For man, who cannot rule his own unruly heart, 

Is hot to rule his neighbor, bind him to his will. 


1 Sorel, of. cit., pp. 69-70. 
2 Tbid., p. 122. 


8 Garet Garrett, Finance-Economics, New York Tribune, October 23, 1916. 
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II 


But the “‘ neutral ”’ in industrial warfare, like the “ neutral ” 
in international warfare, is securing a standing in court. He is 
becoming an amicus curiae. In the recent milk strike in New 
York—a strike, be it observed, called not by the proletariat, but 
by capitalists, 7. e., farmers, owners of real estate—an attempt 
by capitalists to fix the price of milk by collective bargaining, 
upon the ground, indeed, that the farmer (a capitalist) was 
not earning a “ living wage ’’’—at the very moment that these 
capitalists were practising sabotage, overturning and emptying 
milk cans in the up-state highways, the babe in its mother’s 
arms, dependent for its life upon this wasted milk, cried out 
its neutral protest. Wherefore the editors pass comment: 


The interests of no group in the community are more important than 
the public interest. The well-being of all should never be permitted 
to suffer because some special portion of the whole is seeking its own 
well-being in its own way. The public should never be put in the 
position of the “innocent bystander” at a street fight, who often 
receives the severest injuries.’ 


And they prophesy : 


The next great public problem is to work out the means by which 
organized groups of individuals, whether they represent labor and 
capital, or production and distribution, or merely rival interests in a 
single field, shall be compelled to settle their differences peaceably, 
to accord justice to each other, and to observe the rights of the 
people. 


The “ neutral” is more and more securing a hearing for his 
claims, not merely because of the disturbance of his immediate 
comfort, not merely because his breakfast bottie of milk is 
absent from his door-step, or his coal supply is shortened, or 
the street cars are delayed in running. There is cordial accept- 
ance of the thought that there can be no interruption in the 
arterial service of the social organism without disturbing the 
whole system. Sometimes it is the lungs who try to make us 


1 Independent, October 23, 1916. 
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believe that they are the most important member, but more 
often quiet little members of the family, less vocal than the 
lungs, remind us with twinges of pain that it is not the noisiest 
member who can make the most trouble. In certain fields of 
industrial activity for a long time there has been clear accept- 
ance of the principle that the rights of the parties involved are 
ever subordinate to the public interest. Notwithstanding the 
vast grant of power to the interstate commerce commission, 
enlightened railway executives appeal for grant of more power. 
No student of the decisions of the commission can fail to be 
impressed with the maze of discrimination, rebating and un- 
fair practices left utterly without control on the part of the 
state or nation until this latent power was institutionalized. 
In the express rates case, Commissioner (now Secretary) 
Lane said: 


It is to be borne in mind that these carriers (meaning the express 
companies) remained for twenty years entirely without regulation 
as to interstate traffic after the railroads had become subject to this 
act, and that various efforts to remedy existing conditions made by 
individual carriers had failed because of lack of harmonious action 
and the inability of the government to compel them to adopt prac- 
tices that were just and non-discriminatory.' 


It is a similar “ lack of harmonious action ” between employers 
and employees and a similar “ inability of the government to 
compel them to adopt practices that were just and non-discrim- 
inatory ”’ that leaves us still in a condition of mitigated syndi- 
calism. The railroad enterprises of the country were obliged 
under the pressure of government to work out the intricate 
problems of popular control in relation to technical adminis- 
tration. Walter Lippmann points out that “on the capacity 
of labor to develop an efficient government for itself hangs 
the decision as to how much responsibility the unions can af- 
ford to assume. It is the development of a citisenship in in- 
dustry that the labor movement has before it. It will have 


1In ve Express Rates, Practices, Accounts, and Revenues. 24 I. C. C. 381, 
at 389. 
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to work out the intricate problem of popular control in relation 
to technical administration.” * Business is under the control 
of government. Do the business men of the country realize 
that the federal trade commission will ultimately determine 
what constitutes the ethics of competition, and thus limit and 
determine the daily life of all trade? True, the act contains 
in itself but a very simple mandate, namely, “ That unfair 
methods of competition in commerce are hereby declared un- 
lawful.” * Yet the commission is given the broadest powers 
to determine what constitute “ unfair methods of competition 
in commerce” and to restrain by order those acts which it de- 
termines to be unfair. The commission is not controlled by 
legal precedents in its determination of what constitute un- 
fair practices. It can establish entirely new precedents or 
itself follow more modern precedents. It can follow the recent 
Massachusetts case, in which the court adopted the principle 
that, since all property rights proceed from the state, they must 
be used for the common good of all the subjects of the state. 
In that case the definite question arose whether an association 
of granite workers could, by a system of fines, preclude any of 
its members from trading with one who was not a member and 
so destroy his business of quarrying granite. The court held 
that it could not, saying: 


To what extent combination may be allowed in competition is a mat- 
ter about which there is as yet much conflict, but it is possible that, 
in a more advanced stage of the discussion, the day may come when 
it will be more clearly seen and will more distinctly appear in the 
adjudication of the courts than as yet has been the case that the 
proposition that what one man lawfully can do, that any number of 
men acting together by combined agreement may do, is to be received 
with newly disclosed qualifications arising out of the changed con- 
ditions of civilized life and of the increased facility and power of 
organized combination, and that the difference between the power 
of individuals, acting each according to his preference, and that of 
an organized extensive combination may be so great in its effect upon 


1 Drift and Mastery, p. 97. 
2 Federal Trade Commission Act, sec. 5. 
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private and public interests as to cease to be simply one of degree 
and to reach the dignity of a difference in kind.* 


A writer upon “ The Morals of Monopoly and Competition ” 
says that in this decision 


we have a clear grasp of the modern situation and a clear recognition 
that changes in the conditions of civilized life call for equal changes 
in business methods and principles applicable to these changed condi- 
tions, that although it may be logically inferred that what one man 
may do singly he may also do jointly with others, results may prove 
this an invalid conclusion, and the difference in conditions may be 
so important as to make the inference impossible.” 


Railroad men have already realized what public regulation 
means. Electric-light companies now know what it means to 
be regulated by public service commissions. Express com- 
panies now know that they must make rates subject always to 
revision by the interstate commerce commission. Business men 
generally will realize soon that, under the broad powers con- 
ferred upon the federal trade commission, they are subject 
to the same kind of governmental control. Business conduct 
which a decade ago would have been regarded as “ good busi- 
ness” is now condemned not only as morally unsound, but as 
illegal and subject to criminal penalties, and this not merely as 
to cut-throat and predatory competition and the methods of 
the old-fashioned “ octopus,” but as to more modern practices, 
such as the misuse of trade names and the misrepresentation 
of the quality of an article. We have traveled a long distance 
from the philosophy of the decision in the great Mogul steam- 
ship case, wherein Lord Chief Justice Coleridge permitted him- 
self to say: 


It must be remembered that all trade is and must be in a sense selfish ; 
trade not being infinite, nay the trade of a particular place or 
district being possibly very limited, what one man gains another 
loses. In the hand-to-hand war of commerce... men fight on 


1 Martell v. White, 185 Mass. 255, 259, 260. 
2 Homer Blosser Reed, Jnternational Journal of Ethics, January 1916, p. 273. 
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without much thought of others, except a desire to excel or defeat 
them. Very lofty minds, like Sir Philip Sidney with his cup of 
water, will not stoop to take an advantage, if they think another wants 
it more. Our age, in spite of high authority to the contrary, is not 
without its Sir Philip Sidneys; but these are counsels of perfection 
which it would be silly indeed to make the measure of the rough 
business of the world as pursued by ordinary men of business.* 


In the same case Lord Justice Fry said: 


I know no limits to the right of competition in the defendants— 
I mean, no limits in law. I am not speaking of morals and good 
manners. To draw the line between fair and unfair competition, 
between what is reasonable and unreasonable, passes the power of the 
courts. Competition exists when two or more persons seek to possess 
or enjoy the same thing; it follows that the success of one must be 
the failure of another—and no principle of law enables us to inter- 
fere with or to moderate that success or that failure so long as it is 
due to mere competition.” 


Lord Justice Bowen said: 


To say that a man is to trade freely but that he is to stop short at 
any act which is calculated to harm other tradesmen, and which 
is designed to attract business to his own shop, would be a strange 
and impossible counsel of perfection .... To attempt to limit 
English competition in this way would probably be as hopeless an 
endeavor as the experiment of King Canute.* 


The abuses of railroad management, then, the evils of un- 
regulated monopoly and competition, are not beyond the arm 
of the state. The capitalistic employer is in the grip of the 
law. In the interest of the “ neutral,” the weak needing the 
protection of the state is given help. Instead of the philo- 
sophy of “‘ To him that hath shall be given,” the more modern 
philosophy of “ giving to each according to his needs” con- 
trols. Behind the workmen’s compensation acts and the na- 
tional child-labor law is the same great purpose. The arm of 


121 L. R. Q. B. D. 544, at 553-4. 
223 L. R. Q. B. D. 598, at 625-6. 
343 L. R. Q. B. D. 508, at 615-16. 
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the state is stretched out to guard the worker and the little 
child. Conditions of public service and of private service are 
regulated in the interest of the worker and of the consumer. 


The new justice involves simply a subtler and more far-reaching 
analysis of the human situation. It involves a recognition of the 
wholly inescapable social interrelations. ... The new theory of 
rights assumes that men together create their destinies, that rights 
grow as needs increase, and that these rights are not simply to be 
protected but to be nurtured and developed. 


When labor is the dominant power, is the weak to be left 
without protection of the law? 


In short, [as another writer puts it] during the last few years in 
America we have been developing with all our energy the highest 
art of all arts—the art of living together. I believe this to be “ che 
one idea more powerful than any other” that is shaping the events 
of our time.’ 


III 


Why are business men resorting to commercial arbitration ? 
The “ art of living together” in business necessarily involves 
the elimination of human friction and the elimination of waste. 
Our judicial machinery is too cumbersome, too expensive and 
too provocative of hatred. According to modern understand- 
ing, it is not efficient. The national movement for efficiency in 
commerce and industry must soon bring us to a point where we 
shall look with shame and mortification upon our antiquated 
machinery for disposing of commercial controversy and upon 
our medieval methods for disposing of industrial controversy. 
Does it not concern the “ neutral ” that in three months upon a 
street-railway line there is a net deficit of $372,471 compared 
with earnings of $326,015 in the same period of the year 
previous—due to a street-car strike? * I have received from 

1 Harry Allen Overstreet, Philosophy and the New Justice, /nternational 
Journal of Ethics, April 1915, p. 2869. 

2 Ray Stannard Baker, The New Republic, December 5, 1914, p. 21- 


3 The Sun, October 27, 1916, reporting deficit on the Third Avenue system. 


In one month the revenue of another line dropped $608,065. New York Times, 
November 13, 1916. 
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L. W. Hatch, chief statistician of the New York state indus- 
trial commission, the following table of working time lost in 
strikes and lockouts in New York state for the ten years 1906- 
inclusive: 


WoRKING Time Lost IN STRIKES AND LOCKOUTs IN NEW YORK STATE 


Year Ended Number of Aggregate days 
September 30 strikes and lockouts of working time lost 
1906 245 1,668,281 
1907 282 1,724,260 
1908 160 396,725 
1909 17 1,061,094 
Ig10 250 5,783,394 
215 2,360,092 
1912 184 1,512,234 
1913 268 7:741,247 
1914 123 1,426 118 
1915 104 868,838 


This shows a total aggregate number of days of working time 
lost amounting to 24,542,283. If we assume an average of 
but $2 a day, this means a loss in this period in the state of 
New York in wages alone of $49,084,566. The recent cloak 
strike in New York is estimated to have cost the union $750,000 
for strike benefits and other expenses and the manufacturers’ 
association a like amount, if not more, while the loss in wages 
to the cloakmakers amounted to $3,000,000, and business and 
profits to the manufacturers far exceeded this sum.’ 
Professor Wigmore says: 


Few laymen, and fewer lawyers, stop to reflect that the system of 
legal justice keeps changing slowly, from epoch to epoch, in its con- 
tents,—the subjects of its rules and dispensations. 


Professor Wigmore sees in the wings a new body of American 
law developing in the field of industrial controversy : 


Spontaneously, in our own country, work in the same field has be- 
gun. . . . Lawyers should awaken to this coming enlargement of 
the field of systematic justice. . . . The significant thing is that gen- 
eral principles are beginning to be formulated. And the moment you 


2 Report of Morris Hillquit to Mayor Mitchel, Daily Trade Record, August 
5, 1916. 
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have general principles, used for deciding particular cases, you have 
justice in the form of law, as distinguished from the arbitrary justice 


of a Turkish caliph, or from private struggle decided by private 
force.* 


When the balance sheet of the great war is made up, and we 
shall all have to foot the bill, the inefficiency and wastefulness 
of our medieval methods for settling industrial controversy will 
become intolerable. We shall soberly come to the reflection 
that in each instance the root of the evil is a fundamentally 
wrong philosophy. When we are stirred up, when public 
opinion is screwed up to the sticking point, we shall demand 
new law and new institutions. 

When we arrive at this point, we shall find much to learn 
from a study of the evolution of our present legal institutions. 
Sir Frederick Pollock has graphically described the general 
impotence of the English state in the administration of justice 
during the Anglo-Saxon period: 


Rigid and cumbrous as Anglo-Saxon justice was in the things it did 
provide for, it was, to modern eyes, strangely defective in its lack 
of executive power. Among the most important functions of courts 
as we know them is compelling the attendance of parties and enforc- 
ing the fulfilment both of final judgments and of interlocutory orders 
dealing with the conduct of proceedings and the like. Such things 
are done as of course under the ordinary authority of the court, 
and with the means constantly at its disposal; open resistance to 
judicial orders is so plainly useless it is seldom attempted, and ob- 
stinate preference of penalties to submission, a thing which now 
and then happens, is counted a mark of eccentricity bordering on 
unsoundness of mind. Exceptional difficulties, when they occur, 
indicate an abnormal state of the commonwealth or some of its mem- 
bers. But this reign of law did not come by nature; it has been 
slowly and laboriously won. Jurisdiction began, it seems, with being 
merely voluntary, derived not from the authority of the state but 


1A New Field for Systematic Justice, 10 Jilinois Law Review, No. 8, March 
1916. Editorial Notes, pp. $92, 593, 594, 595. See also The Development of 
Government in Industry, by Earl Dean Howard, 10 J/linois Law Review, No. 8; 
The Need for Industrial Jurisprudence, by Walston Chubb, 7he Standard, 
March 1916; A New Province for Law and Order, by Henry Bournes Hig- 
gins, Harvard Law Review, vol. xxix, no. 1. 
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from the consent of the parties. People might come to the court for 
a decision if they agreed to do so. They were bound in honor to 
accept the result; they might forfeit pledges deposited with the 
court ; but the court could not compel their obedience any more than 
a tribunal of arbitration appointed at this day under a treaty between 
sovereign states can compel the rulers of those states to fulfil its 
award. Anglo-Saxon courts had got beyond this most early stage, 
but not very far beyond it. 

The only way to bring an unwilling adversary before the court 
was to take something of his as security till he would attend to the 
demand ; and practically the only things that could be taken without 
personal violence were cattle. Distress in this form was practised 
and also regulated from a very early time. It was forbidden to 
distrain until right had been formally demanded—in Cnut’s time to 
the extent of three summonings — and refused. Thus leave of the 
court was required, but the party had to act for himself as best he 
could. If distress failed to make the defendant appear, the only 
resource left was to deny the law’s protection to the stiff-necked man 
who would not come to be judged by law. He might be outlawed, 
and this must have been enough to coerce most men who had anything 
to lose and were not strong enough to live in rebellion; but still no 
right could be done to the complainant without his submission. The 
device of a judgment by default, which is familiar enough to us, was 
unknown, and probably would not have been understood. 

Final judgment, when obtained, could in like manner not be di- 
rectly enforced. The successful party had to see to gathering the 
“fruits of judgment,” as we say, for himself. In case of continued 
refusal to do right according to the sentence of the court, he might 
take the law into his own hands, in fact wage war on his obstinate 
opponent.* 


Is this not an accurate photograph of the existing condition of 
the law of our present dealing with industrial controversy? 
No power by which parties can be compelled to arbitrate their 
differences. No power, even after they have submitted, to 
compel them to observe the awards. The parties left to volun- 
tary agreement or to fighting it out among themselves. Like 
the Anglo-Saxon litigant, no one can bring any other one into 
court. Violence in both cases the outcome. In the absence 


1 Expansion of the Common Law, pp. 145-6. 
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of law, resort to force. The public service commission of the 
first district, reporting upon the recent car strike in the city 
of New York, brings sharply to the attention of the public 
this weakness in the existing law. In the case of each side, 
it finds voluntary agreements to arbitrate violated without 
remedy : 


There is no doubt that men have the right to refrain from working 
and any rule that requires a man to work against his will is in the 
nature of slavery. On the other hand, there are positions of public 
service that require the performance of instant duty; for example, 
the policeman or the fireman may not throw up his job while on duty, 
though he may resign his position. 

It may very well be considered at this time whether or not the 
principle should be extended to the extent of saying that it is against 
the public interest that men employed on railroad or other public 
utilities may, without notice, exercise their right to quit their jobs 
in a group, thus crippling if not totally arresting the operations of 
public utilities, to the great damage of the public. We are not un- 
dertaking now to suggest what remedy, if any, may be just and prac- 
ticable, but it is already the law that the matter of the operation of 
public utilities is a matter of state regulation. Is the quitting of the 
service a matter for state regulation? 


IV 


So far as public utilities are concerned, we cannot escape 
the logic that the regulation of rates and of service carries with 
it the duty to regulate conditions and rewards of employment. 
It is no longer open to dispute that Congress, in so far as re- 
lates to matters of interstate commerce, and the states, in so far 
as relates to matters of intrastate commerce, have the power. 


Mr. Justice Hughes, writing the opinion of the United States 
Supreme Court, in 1910 said: 


By virtue of its power to regulate interstate and foreign commerce, 
Congress may enact laws for the safeguarding of the persons and 
property that are transported in that commerce, and of those who 
are employed in transporting them. Johnson v. Southern P. Co., 
196 U. S. 1, 49 L. ed. 363, 25 Sup. Ct. Rep. 158; Adair v. United 
States, 208 U. S. pp. 177, 178, 52 L. ed. 443, 444, 28 Sup. Ct. Rep. 
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217, 13 A. & E. Ann. Cas. 764 ; St. Louis I. M. & S. R. Co. v. Taylor, 
210 U.S. 281, 52 L. ed. 1061, 28 Sup. Ct. Rep. 616; Chicago, B. & 
Q. R. Co. v. United States, decided May 15, 1911 (220 U. S. 559, 
ante, 582, 31 Sup. Ct. Rep. 612). Fhe fundamental question here 
is whether a restriction upon the hours of labor of employees who 
are connected with the movement of trains in interstate transporta- 
tion is comprehended within this sphere of authorized legislation. 
This question admits of but one answer. The length of hours of 
service has direct relation to the efficiency of the human agencies 
upon which protection to life and property necessarily depends. 
This has been repeatedly emphasized in official reports of the inter- 
state commerce commission, and is a matter so plain as to require no 
elaboration. In its power suitably to provide for the safety of em- 
ployees and travelers, Congress was not limited to the enactment of 
laws relating to mechanical appliances, but it was also competent to 
consider, and to endeavor to reduce, the dangers incident to the strain 
of excessive hours of duty on the part of engineers, conductors, train 
despatchers, telegraphers, and other persons embraced within the class 
defined by the act. And in imposing restrictions having reasonable 
relation to this end there is no interference with liberty of contract 
as guaranteed by the constitution. Chicago, B. & Q. R. Co. v. 
McGuire, 219 U. S. 549, ante, 328, 31 Sup. Ct. Rep. 259.* 


Indeed, the Adamson eight-hour bill is based upon the theory 
that Congress, having the power to regulate the service, has 
power to fix the hours of labor or the compensation. In accept- 
ing the Adamson bill, the railway brotherhoods bowed before 
the power of the state. This phase of the incident has not been 
emphasized. The brotherhoods have not always been ready to 
go to Congress for legislative regulation of hours of labor. In 
one sense what they accomplished may be regarded as a victory, 
but in another may be regarded as a setback. There was clear 
recognition that, in the development of public opinion, the time 
had arrived when the public’s rights were paramount. Under 
the title, ‘‘ The Public Welfare Supreme,” The /ndependent 
says that labor organizations had been 


repeating the blunder that far more powerful organizations have 


1 Baltimore & Ohio R. Co. v. Interstate Commerce Commission, 221 U. S. 
612, at 618-619, 55 L. ed. 878, at 882-3. 


TO ENFORCE INDUSTRIAL PEACE 127 


made from time to time since the Christian era began, and for which 
they have severely suffered. [This blunder, it says, is that] of 
asserting the alleged right of any organization whatever to exist on 
its own terms, irrespective of the welfare of the general public as 
interpreted by the sovereign people. [This blunder, it says, was 
made by the Roman Catholic Church, by the Mormon Church, and 
by the great corporate business interests, the last] to be brought 
under more and more strict control by state legislatures and courts, 
the national Congress and the United States Supreme Court. [ But] 
the right of the public to enjoy civilized order, as Chairman Straus 
of the public service commission admirably put it the other day, is 
the supreme right. At all costs it must be maintained; by over- 
whelming force if necessary.* 


The fundamental principle that the rights of employees, like 
the rights of stockholders, are subordinate to the rights of the 
public, in the operation of public utilities, is already imbedded 
in the law of the state of New York. By section 26 of the 
public service commission law every railroad corporation, 
person or common carrier is required to furnish “ such ser- 
vice and facilities as shall be safe and adequate and in all re- 
spects just and reasonable,” and is required to furnish such 
services at charges that “ shall be just and reasonable and not 
more than allowed by law or by order of the commission 
having jurisdiction and made as authorized by this chapter.” 
Section 49, authorizing the coramission to fix rates and service, 
says that if the commission finds that the maximum rates, fares 
or charges 


are insufficient to yield reasonable compensation for the service ren- 
dered, and are unjust and unreasonable, the commission shall with 
due regard among other things to a reasonable average return upon 
the value of the property actually used in the public service and to 
the necessity of making reservation out of income for surplus and 
contingencies, determine the just and reasonable rates, fares and 
charges to be thereafter observed and in force as the maximum to be 
charged for the service to be performed, notwithstanding that a 
higher rate, fare or charge has been heretofore authorized by statute, 
and shall fix the same by order. 


Vol. 88, no. 3539, October 2, 1916, p. 6. 
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Under section 55, for the purpose of approving issues of stock, 
bonds and other forms of indebtedness, the commission must 
be satisfied that 


the money, property or labor to be procured or paid for by the issue 
of such stock, bonds, notes or other evidence of indebtedness is or has 
been reasonably required for the purposes specified in the order, and 
that except as otherwise permitted in the order in the case of bonds, 
notes, and other evidence of indebtedness, such purposes are not, in 
whole or in part, reasonably chargeable to operating expenses or to 
income. 


(Throughout the act will be found provisions covering other 
public utilities.) It is true that heretofore it has been as- 
sumed that, in determining the reasonableness of rates or the 
reasonableness of stock or bond issues, the public service com- 
mission was not required to take into account standards of 
wages or hours of labor, or the manner in which employees 
in the service were required to perform the service. There 
is, however, no escape from the logic that if a commission is 
to regulate the safety of the service, the reasonableness of the 
rates, and the justifiability of stock or bond issues, it must of 
necessity consider the wages and hours of those who perform 
the service quite as much as it must consider the interest, the 
dividends and the adequacy of the purely mechanical parts of 
the utility. In the United States Senate on August 30 last, 
in the discussion of the various existing statutory methods for 
compulsory or voluntary arbitration of industrial disputes, tak- 
ing the position that it is not within the power of Congress to 
compel a man to work against his will, Senator Cummins said: 


I have little doubt that it is within our power to make unlawful a 
combination of employees looking to a strike in concert. We could 
not simply make it unlawful to strike. All that we could possibly 
make unlawful would be the combination or the conspiracy to strike.’ 
[And] it is apparent that these disputes which so vitally affect the 
whole body of the people should be settled, if possible, by an impar- 
tial tribunal, and I do not think of it as an arbitration; I think of it 
as a court, composed of men of the highest character and greatest 


1 Congressional Record, August 30, 1916, p- 15677. 
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attainments ; a court composed wholly of members who have no pos- 
sible interest in the controversy, and who have the same sense of high 
responsibility which we expect of men chosen to exercise the judicial 
office. It must be composed of men in whom the entire country has 
confidence, of humanitarians who are looking constantly for the true 
pathway to a better civilization. If we can secure such a court, the 
strike, in concert or combination, may, for a time and in a degree, be 
subordinated to its judgments. [Coming directly to the matter of 
disputes upon the railroads of the country, Senator Cummins said: ] 
Undoubtedly Congress could prescribe maximum hours of work upon 
railways engaged in interstate commerce.’ 


Asked specifically by Senator Norris if he thought that Con- 
gress would have the constitutional right to fix the compensa- 
tion as well as the hours, he said: 


Unquestionably Congress has authority to prescribe both minimum 
and maximum wages to be paid by such railway companies. It is 
true that regulation of this character might sometimes be overthrown 
in the courts if challenged as unreasonable or arbitrary, because there 


is no well-established standard for compensation in the various occu- 
pations of life.” 


In coming to the opinion that the power of the government, 
national and state, to regulate public utilities in the matter of 
service and rates includes the power to determine the wages 
which shal! be paid and the hours within which the work may 
be performed, the conservative senators do not hesitate to ac- 
cept the conclusion that this would necessarily involve the 
regulation of the salary of officers. Senator Cummins, recog- 
nizing fully the power of Congress to regulate wages and 
hours upon the railroads, questions only the power of Congress 
to delegate this power to a commission.” But certainly when 
Congress can delegate to a trade commission the determina- 
tion of what in each case constitute “ unfair methods of com- 


1 Congressional Record, Aug. 30, 1916, p. 15679. 2 Tbid., p. 15679. 

3 The following discussion between Senators Norris and Cummins is instruc- 
tive: 

Mr. Norris. Does the Senator think there is any greater constitutional 
authority conferred upon such a tribunal as he has been describing to fix, not 
necessarily the maximum and minimum, but the absolute compensation of var- 
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petition,” it can delegate to a commission the power to deter- 
mine what is “ a fair and reasonable wage” or what is “a fair 
and reasonable working day.” Every lawyer knows that a 
contract of hiring which contains no definite sum for com- 
pensation is a contract for quantum meruit, and the jury deter- 
mines according to the circumstances of the case, and possibly 
upon the evidence of experts, what is “ fair and reasonable 
compensation.” I do not believe the point made by Senator 


ious kinds of employees than there is conferred upon the same tribunal the 
right to fix a rate that shall be charged, of which the salaries of all the 
employees and officials must be one of the component parts? 


Mr. CUMMINS. There is a little difference in the constitutional authority. 
From time immemorial the standard which is applied to test the validity of a 
rate imposed by a common carrier has been known theoretically at least. When 
we created the interstate commerce commission we gave to this commission the 
standard which had been for centuries the law with regard to the transporta- 
tion of persons and property by common carriers, and the courts have held that 
that is a sufficiently definite standard to warrant the delegation of power which 
the interstate commerce law involves. 

Now, mark you, I am not speaking of Congress; but when Congress would 
attempt to delegate the power to fix wages, what is the standard, what is the 
rule? What is to determine whether a man ought to be paid $2 a day or $5 
a day or $10 a day? I do not know of any standard at all. 


Mr. Borau. Would the phrase “a fair and reasonable wage” be any more 
definite or less definite than “ unfair competition ” or “a reasonable rate ” ? 


Mr. CuMMINS. I think it would be very much less definite. Both unfair 
competition and reasonable rates for the carriage of persons or property have 
become fairly well established. But it is not necessary for me to argue the 
matter. If the power exists, it is to be exercised through regulation and is not 
involved in the subject I am discussing. You cannot compel a man to work 
for any wage that the commission may fix. 


* * * * * * * * 


Mr. Norris. I concede the point the Senator has made. It was not the 
object of my question to contest that, but I was wondering if the board or 
tribunal, or whatever it is the Senator has been describing, has the authority 
to fix a rate and a part of that rate is made up of the salaries that the president 
of a road draws and the brakemen draw, that being a part of the rate that it 
is considered they have the constitutional right to fix, and we have the consti- 
tutional right to provide, if we define it as we did in the power to fix the rate, 
that the salaries of all the employees and officials should be reasonable, that 
being a part of the rate, why could they not fix those rates; and when they 
were fixed would they not partake much of the same as a governmental posi- 
tion, and a strike would probably be unknown in regard to it if they controlled 
the entire situation ?—Congressional Record, Aug. 30, 1916, p. 15680. 


i 
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Cummins is sound. If Congress has the power, there is no 
difficulty in delegating that power to a commission. There 
is, as I see it, no constitutional difficulty in the way of regu- 
lating conditions of employment upon public utilities. We 
should not forget that there was a time when there was a pub- 
lic policy supporting yet broader and more restrictive regula- 
tion of wages and conditions of employment. Beale and 
Wyman, going back to a review of governmental regulation 
of business during the late Middle Ages, say: 


Not only did the law regulate business indirectly through the courts, 
Parliament itself frequently regulated prices of the necessaries of life 
by direct legislation. The great staples like wool and food were 
habitually regulated in this way, and the employment and price of 
labor was a subject of statutory provision. Thus, in 1366, Henry II], 
after reciting former statutes to the same effect, regulated the price 
of bread and ale according to the price of wheat and barley, and for- 
bade forestalling, that is, cornering the market. In 1344 the ordi- 
nances fixing the export price of wool were repealed after some years 
of trial. In 1349 all laborers were obliged to serve for the customary 
wages; and “ butchers, fishmongers, regrators, hostelors (i. ¢., inn- 
keepers), brewers, bakers, poulterers, and all other sellers of all man- 
ner of victuals”? were bound to sell for a reasonable price. These 
statutes continued in force throughout the Middle Ages, and until the 
settlement of America.’ 


It is true that Section 6 of the Clayton Act reads as follows: 


That the labor of a human being is not a commodity or article of 
commerce. Nothing contained in the anti-trust laws shall be con- 
strued to forbid the existence and operation of labor, agricultural, or 
horticultural organizations instituted for the purposes of mutual help 
and not having capital stock or conducted for profit, or to forbid or 
restrain individual members of such organizations from lawfully 
carrying out the legitimate objects thereof, nor shall such organiza- 
tions, or the members thereof, be held or construed to be illegal com- 
binations or conspiracies in restraint of trade under anti-trust laws. 


In discussing this amendment in the light of the decisions al- 
ready rendered, Ex-President Taft, addressing the American 


1 Railroad Rate Regulation, p. 7. 
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Bar Association in 1914, said that this provision “ was not in- 
tended to make members of such associations (7. ¢., labor, 
agricultural, etc.) a privileged class and free from the oper- 
ation of general laws” and that in all probability “ when the 
statute is construed by the courts it will keep the promise of the 
labor leaders to the ear and break it to the hope of the ranks 
of labor.” 

Since Professor Taft delivered this legal opinion, the courts 
have been called upon to pass upon this section, and the recent 
decision of Dowd v. United Mine Workers of America, 235 
Fed. Rep. 1, indicates that Mr. Taft was not far wrong in his 
conclusions. In that case the court held that the United Mine 
Workers of America, though unincorporated, were not only 
subject to the provisions of the Anti-Trust Act, but that they 
could be sued as parties for treble damages; and that, if by 
conspiracy and combination they injured the business and 
property of the coal companies, the fact that their unlawful 
acts did not relate directly to interstate commerce is not a 
defense. This decision, taken in connection with the decision 
of the supreme court of Massachusetts holding unconstitutional 
a similar provision of the state law of Massachusetts * to the 

1 Bogni v. Perotti, 224 Mass. 152, 112 N. E. 853. The provisions in St. 1914, 
C. 778, Sec. 2, declaring that “in construing this act” the right to labor and 
to make and modify contracts to work “shall be held and construed to be a 
personal and not a property right” and prohibiting the granting of an in- 
junction to enforce such a right “ where no irreparable damage is about to be 
committed upon the property or property right of either” employee or em- 
ployer, are unconstitutional and void, for the reason that they deprive those 
employed in labor of “the equal protection of the laws” guaranteed by the 
federal constitution and by the equivalent provision in the Massachusetts bill 
of rights. “... the power of courts to afford injunctive relief cannot be im- 
paired by the legislature in such a way as to prevent its use in favor of one 
property owner, when it is preserved for the benefit of other property owners.” 
In that case, Bogni and others, as members of the General Laborers’ Industrial 
Union No. 324 of the Industrial Workers of the World, brought suit against 
the Hod Carriers Building and Common Laborers’ Union, Local 209, affiliated 
with the American Federation of Labor. The contest was between two labor 
unions seeking similar employment for their members as laborers in the 
building trades. The court said (p. 156): “The right to make contracts to 
earn money by labor is at least as essential to the laborer as is any property 


right to other members of society. If as much protection is not given by the 
laws to this property, which often may be the owner’s only substantial asset, 
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effect that labor is not a commodity, must bring the enlight- 
ened and intelligent labor leaders of the country to the reali- 
zation that by no legislative process can they escape the conse- 
quences of any restraint of trade which, if committed by a busi- 
ness association, would be in violation of the law. Under the 
law, as the Attorney General of the United States said in the 
Northern Securities case, ‘‘ whether it is a mob, a monopoly, 
or a sand bank,” whatever interferes unlawfully with trade or 
commerce is subject to the law. Interpreting the Trade Com- 
mission Act in the light of the Dowd case and Loewe v. 
Lawler,’ there would seem to be no reason why employers 
should not apply to the trade commission in cases of boycotts 
or strikes for relief of the same character that competitors 
now secure against unfair competition. 


Our law is not impotent. On the contrary, it is all-power- 
ful. Students of judicial precedents have repeatedly pointed 
out the recent change in judicial opinion. ‘Only twenty-five 
years ago the general feeling as to every sort of indus- 
trial relation was that it was better to leave all alone, that 
it was better to leave people to work out their own salvation.” ” 
Today we apply the rule of salus populi suprema est lex to all 
property clothed “ with a public interest,” and “‘ Property be- 
comes clothed with a public interest when Jit is used in a man- 


as is given other kinds of property, the laborer starids on a plane inferior to 
that of other property owners. Absolute equality before the law is a funda- 
mental principle of our own constitution. To the extent that the laborer is not 
given the same security to his property by the law that is granted to the land 
owner or capitalist, to that extent discrimination is exercised against him.” 
These two principles—that the right to make a contract is a property right and 
that equal resort to the courts must be accorded to all men—have been com- 
pletely ignored in the formulation of its legislative program by the American 
Federation of Labor. Like the employers spending energy in an effort to de- 
stroy trade unionism, this effort to destroy fundamental principles of Amer- 
ican law is futile. The energy should be otherwise utilized—in both instances. 

1208 U. S. 274. 

2 Wyman on State Control of Public Utilities, Harvard Law Review, June 


1911. Also in Orth’s Readings on the Relation of Government to Property 
and Industry, p. 286. 
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ner to make it of public consequence and to affect the com- 
munity at large.” * 

The famous Peel Splint opinion’ is like a blinding headlight 
in the darkness of a new highway. It may dazzle, but it 
lights the way: 


We base the decision in this case: First, upon the ground that the 
defendant is a corporation in the enjoyment of unusual and extra- 
ordinary privileges which enable it and other similar associations to 
surround themselves with a vast retinue of laborers, who need to be 
protected against the fraudulent or suspicious devices in the weighing 
of coal or payment of wages for labor. Secondly, the defendant is a 
licensee, pursuing a vocation which the state has taken under its gen- 
eral supervision for the purpose of securing the safety of employees, 
by ventilation, inspection and government report, and the defendant, 
therefore, must submit to such regulations as the sovereign thinks 
conducive to public health, public morals and public security. We 
do not base this decision so much upon the ground that the business 
is affected by the public use, but upon still higher ground, that the 
public tranquillity, the good and safety of society, demand, where the 
number of employes is such that specific contracts with such laborers 
would be improbable, if not impossible, that in general contracts jus- 
tice shall prevail as between operator and miner ; and, in a company’s 
dealings with a multitude of miners with which the state has by 
special legislation enabled the owners and operators to surround 
themselves, that all opportunities for fraud shall be removed. The 
state is frequently called upon to suppress strikes; to discountenance 
labor conspiracies ; to denounce boycotting as injurious to trade and 
commerce ; and it cannot be possible that the same police power may 
not be invoked to protect the laborer from being made the victim of 
the compulsory power of that artificial combination of capital which 
special state legislation has originated and rendered possible. It is a 
fact worthy of consideration and one of such historical notoriety that 
the court may recognize it judicially, that every disturbance of the 
peace of any magnitude in this state since the civil war has been 
evolved from the disturbed relations between powerful corporations 
and their servants and employees. It cannot be possible that the 


' Munn v. Illinois, 94 U. S. 113. 


* Peel Splint Co. v. State, 36 W. Va. 802. Reasoning of the case affirmed 
and language quoted with approval by the U. S. Supreme Court in Knoxville 
{ron Co. v. Harbison, 183 U. S. 13, 22 Sup. Ct. 1. 
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state has no police power adequate to the protection of society against 
the re-occurrence of these disturbances, which threaten to shake civil 
order to its very foundations. Collisions between the capitalist and 
the working man endanger the safety of the state, stay the wheels of 
commerce, discourage manufacturing enterprises, destroy public con- 


fidence and at times throw an idle population upon the bosom of the 
community. 


The law is ready. It is public opinion that dallies. The 
state has power to take action “ when the contestants are not 
able to settle their controversies between themselves, and the 
public peace and welfare are being jeopardized, in stepping 
in and prescribing the rules and regulations under which the 
industries shall be conducted.” * The field of governmental 
interference is being constantly extended. Business and oc- 
cupations formerly unknown or of little importance are now 
being regulated and their charges and actions controlled. 
When any industry secures sufficient control to disturb the 
public peace or its owners are constantly requiring the aid 
of the state for protection, the business to that extent becomes 
affected with a public interest.” The right of regulation now 
legally covers electric light companies operating upon the 
public streets, railroad bridge companies, telephone and tele- 
graph companies, water companies, sewerage companies, irri- 
gation and canal companies, grain elevators, warehouses, mines, 
insurance and banking. Is milk or coal a property “ clothed 
with a public interest ”’ ?* 


1 Judge Alexander A. Bruce of the Supreme Court of North Dakota, 
Michigan Law Review, June 1909. Also in Orth, of. cit., p. 307. 

2 Tbid., pp. 300, 301 (Orth). 

* See the Donnelly Act, sec. 340, General Business Law, New York. “ Every 
contract, agreement, arrangement or combination whereby a monopoly in the 
manufacture, production or sale in this state of any article or commodity of 
common use is or may be created, established or maintained, or whereby com- 
petition in this state in the supply or price of any such article or commodity 
is or may be restrained or prevented, or whereby for the purpose of creating, 
establishing or maintaining a monopoly within this state of the manufacture, 
production or sale of any such article or commodity, the free pursuit in this 
state of any lawful business, trade or occupation is or may be restricted or 
prevented, is hereby declared to be against public policy, illegal and void.” 
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VI 


Labor recognizes its subjection to the law. Before the 


Senate committee on interstate commerce, Mr. Gompers 
testified :* 


SENATOR CUMMINS. I take it you do not object to responsibility 
under the law for an unlawful act in some form or other? 

Mr. GoMPERS. Certainly not. 

SENATOR CuMMINS. That is, every man, whether alone or whether 
in association with others, if he commits a wrong, ought to respond 
for that act either to the public in a criminal prosecution or to the 
person who was injured by his unlawful act? 

Mr. Gompers. Unquestionably. 

SENATOR CUMMINS. That is fundamental, and that leads me to 
a little further inquiry of you upon a subject a little more funda- 
mental even than the anti-trust law. You are familiar with what is 
known as the Debs case? 

Mr. Gompers. Fairly well, sir. 

SENATOR CuMMINS. There the complaint was, as I remember, 
that certain persons had forcibly, physically restrained the instru- 
mentalities of commerce; that is, prevented commerce from being 
carried on. Now, entirely apart from the law through which it 
would be worked out, do you think that there ought to be prohibi- 
tions against acts of that sort? 

Mr. Gompers. There are, without the Sherman anti-trust law. 

SENATOR CuMMINS. Of course you think there ought to be pro- 
hibitions against such acts? 

Mr. Gompers. Unquestionably; any acts which in themselves 
are unlawful. 


The New York Times reports that on November 5 the Attorney-General 
authorized the following statement of his department’s activities: “The De- 
partment of Justice is investigating the recent abnormal and suspicious in- 
creases in the prices of various necessaries of life, especially coal. Wherever 
any such increase is found to have been due to conspiracy or other unlawful 
action the department will invoke against the offenders the severest penalties 
which the law prescribes.” See also article headed, Suspect Conspiracy in 
High Coal Prices, p. 20 of same issue of Times, November 6, 1916. 

1 Report of Hearings before the Committee on Interstate Commerce, U. S. 


Senate, Sixty-second Congress, 1911-12. Pursuant to Senate Resolution 98. 
‘Pp. 1727-1765. Also in Orth, of. cit., pp. 610-611. 
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Capital recognizes the clear right of labor to organize. Mr. 
Emery, speaking for the National Association of Manufac- 
turers and approximately three hundred organizations of em- 
ployers, said at the same hearing: * 


I, and all I represent, are firm believers in the right of men to organ- 
ize for the protection of their hours, labor, and working conditions. 
Many thousands of men employed by my clients are members of labor 
organizations of all kinds, and we do not and never have questioned 
their right to form unions and by legitimate action enforce their de- 
mands. We ask for no other restrictions for them than the same law 
places on all other citizens. 


In theory, both sides agree. Shall they be permitted to 
escape from this harmony of thought in their practice? 

In those industries where the costliness to the worker of 
the strike and lockout has been graven upon the memories of 
the workers by hard and bitter suffering, there is clear appre- 
ciation of the value of stable and uniform administration of the 
law of the industry. 

The most recent report of the government (U. S. Department 
of Labor, Bureau of Labor Statistics, Bulletin 198) reviewing 
Collective Agreements in the Men’s Clothing Industry, con- 
tains the following: 


Under these agreements a due process of law has been substituted 
for the arbitrary and irresponsible rule of the foreman in the adjust- 
ment of all differences, and with the institution of this due process 
of law there has developed among the workers a feeling of security 
under the law, in place of the feeling, formerly prevalent among 
them, of uncertainty, of fear, and of absolute helplessness.’ 


1 Report of Hearings before the Committee on Interstate Commerce, U. S. 
Senate, Sixty-second Congress, 1911-12. Pursuant to Senate Resolution 98. 
Pp. 2072-2104. Also in Orth, of. cit., p. 618. 

2 One of the union representatives writes: 


“To fully appreciate, and to be able to explain in what ways the people 


have benefited by the agreement, I must refer back to the time when no 
agreement was in existence. 


“T used to work in shop No. 3, and I must say that the foreman of said 
shop is a kind person. My work during the seven years was very seldom 
criticized, if at all, but I was considered a ‘smart man,’ consequently kept re- 


138 LABOR AND PUBLIC SERVICE CORPORATIONS 


We may well follow today the example of Cavour, who, in 
the time of Italy’s greatest crisis, 


sponsible for some little trouble that happened in the sections near me. Once 
a section of men picked enough courage to stand up and ask the foreman for 
an increase; for such action their leader, who was revealed by one of the men, 
was immediately discharged and even denied the privilege to come for his 
hat and coat in the shop, which were brought to him outside. He was such 
a very nice, quiet, sociable fellow that it broke my heart to see him go in such 
a fashion, but the only thing I could do was to feel sorry for him. A few 
hours later I was called by the foreman and accused of being the instigator 
of those people; when I protested that I did not know anything about it, and 
that I could not have been the instigator as I couldn’t speak their language 
(Lithuanian), I was told that I was a ‘smart man,’ that I knew everything, 
and that at least I should have notified him. Finally, I was asked to resign 
my position; I was a plain workingman and I expected the same treatment 
that the other fellow had received a few hours before. While I was getting 
ready very reluctantly to go home, reluctantly, not for the job, though I 
needed it, but because I thought my staying in the shop was necessary, the 
foreman had a conversation with the informer and had been told that I was 
not mixed up in the matter at all, so the foreman changed his mind and asked 
me to remain, told me that I was a good man and that he believed every word 
I had said. 

“Today when a section is dissatisfied a complaint is filed with the shop 
chairman, who tries first to adjust it with the foreman or manager. If he can 
not succeed, he reports to the deputies of the workers and a joint investigation 
is made with the deputy of the company. In the event the deputies fail to 
reach a settlement, the case is reported to the trade board, and finally, if 
necessary, to the board of arbitration. The chairmen of the shops may now 
speak for any of the workers without being told to mind their own business. 
The fear of being wrongfully discharged has disappeared, because of th- 
right to demand redress. Wages or prices can not be reduced; if attempted 
to, the price committee, a creation of the trade board, will be there and inves- 
tigate the case.” 


Compare this with the conditions in the New York cloak industry, after 
the “protocol” system of arbitration was recently abrogated. The workers 
now complain: 

“This agreement may be a model as far as the manufacturers are concerned, 
because there are practically no provisions for enforcement of same, but the 
workers having promises on paper but knowing full well that the right to hire 
and discharge is practically absolute under the new, agreement, that equal 
division of work is not even mentioned therein, and that the manufacturer if 
he wants to discriminate against an active union man could do so with im- 
munity, cannot do anything else but express their dissatisfaction with it. 

“We expect to take up this subject from time to time, but let us hope that 
this model agreement will be of short duration unless properly amended so as 


to make it a real contract instead of a one-sided affair.”—Editorial Note, 
The Ladies’ Garment Cutter, October 28, 1916. 
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rises and compresses the needs of Piedmont and Italy into a single 
sentence. Casting aside all petty demands for changes in detail, he 
insists that the king be asked “ to transfer the discussion from the 


perilous arena of irregular commotions to the arena of legal, pacific, 
solemn deliberation.” * 


VII 

The desideratum is the least possible regulation by the gov- 
ernment and the utmost freedom to the parties to come together. 
We should encourage the interested parties to negotiate and 
agree, subject only to the right of the third party, the public, 
to intervene at points where the public interest may be en- 
dangered. Collective bargaining under the sanction of the 
law furnishes this free opportunity for negotiation. Joined 
with clear right of review in case of injury to the public, and 
opportunity for appeal in case of deadlock, it opens up a hope- 
ful avenue of escape from our present chaos.’ 

Employers generally are recognizing that the human rela- 
tions between them and the workers in their plants are a vital 
factor in the efficiency of the plant. A recent advertisement 
says: “The quality of every manufactured product depends 
upon the workmanship. Satisfied labor insures high quality 
in the output of any plant.” And this concern is pleased to 
advertise the fact that four hundred satisfied workers say: 


As employes, we feel that the . ... . . . . Company has en- 
deavored to make our working conditions and wages as satisfactory 
as their business has warranted. We acknowledge and appreciate the 
eight-hour day that has been voluntarily granted, and we will do our 
best to increase the quantity and quality of the factory output,* 


Another concern advertises: 


Satisfied labor is the one big key to industrial success. The 
Terminal conduces to success because the conditions under which the 
operatives in its many prominent factories perform their tasks make 


1 White, Seven Great Statesmen, Cavour, p. 350. 
2 See chapter XXI, Law and Order in Industry, by the author. 
3 Literary Digest, Nov. 4, 1916. 
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for perfect sanitation, incomparable light, air, health and safety, and 
because the location is accessible, at a five-cent fare, from all parts 


of the city. Modern housing facilities are keeping pace with the in- 
dustrial development.’ 


Obviously, there is no condition of satisfied labor if the de- 
sire to organize is thwarted by the employer. Obviously, 
there is no condition of satisfied labor if the employer’s aim 
for efficiency and discipline is thwarted by syndicalized work- 
ers. There are two blades to the shears, as Dr. Adler observed. 
The way out is for each to recognize that his right is right only 
in relation to the other’s right. 

Each side must yield a bit in its antagonism to the other’s 
position. We cannot permit society to remain in a condition 
of armed industrial truce. Business efficiency and industrial 
justice are coadjutors in the task of developing a new in- 
dustrial law. 


VIII 


There are, of course, certain fundamental principles appli- 
cable to all industrial controversy. Without attempting to 
state even the main points, it may help the argument if I 
roughly formulate a few: 


I. The principle of the recognition of the human rights of 
workers, including : 
(a) The right to organize. 
(b) The right to living conditions. 
(c) The right to be respected in one’s personality. 

II. The principle that, in the present order of society, the 
employer must maintain discipline and efficiency in the plant. 
I and II were excellently stated by the mayor’s council of 
conciliation in the cloak industry : 


That the principle of industrial efficiency and that of respect for the 
essential human rights of the workers should always be applied 
jointly, priority being assigned to neither. Industrial efficiency may 
not be sacrificed to the interests of the workers, for how can it be to 


1 New York Times, Nov. 7, 1916. 


| 
‘ 


TO ENFORCE INDUSTRIAL PEACE I4I 


their interest to destroy the business on which they depend for a 
living? Nor may efficiency be declared paramount to the human 
rights of the workers, for how in the long run can the industrial 
efficiency of a country be maintained if the human values of its work- 
ers are diminished or destroyed? The delicate adjustment required 
to reconcile the two principles named must be made. Peace and 


progress depend upon complete loyalty in the effort to reconcile 
them.* 


III. The principle that coercion of neutrals or third parties 
(destruction of the milk supply, interrupting the public service 
—the mails, the telegraph, the trains) must not be permitted. 

In the application of these principles, we have seen that. 
in the case of railroads, telegraphs, electric light, steamboats, 
etc., the power of the states to regulate public utilities and 
the power of Congress to regulate commerce furnish a legal 
basis for the establishment of institutions or tribunals or the 
grant of power to existing bodies. The transmission of the 
public mails justifies federal intervention.” On the other hand, 
we must, for the present at all events, formulate our legislative 
program in the matter of so-called “ private industries’ upon 
the legal principle of conserving the public health. How far 
this domain will extend remains still to be developed from 
the interpretations we shall receive from the United States 
Supreme Court in such cases as the national child-labor law. 

With this in mind, the proposal which I submitted to the 
federal industrial relations commission in 1914 and which 
is discussed in another place* is here added as an appendix, to 
furnish a basis for further criticism and discussion. 


IX 


In general, the proposal is a League to Enforce Industrial 
Peace made up of all the elements of society—the consumer, 
the neutral, the worker and the employer (7. ¢. the state itself), 
founded upon the following propositions: 


1 Law and Order in Industry, by the author, p. 281. 
2See Jn re Debs, 158 U. S. 564. 


3 See chapter XXI, A Federal Industrial Council, Law and Order in In- 
dustry, by the author. 
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I. The clear recognition of the moral and legal right of men 
to organize. 

II. The establishment of tribunals sanctioned by law, whose 
membership shall be representative of all three parties (em- 
ployees, employers and the public). 

III. The creation of fact-gathering machinery to enable 
such tribunals to determine what is in any given case a “ fair 
and reasonable wage” and what are “ fair and reasonable 
working conditions.” 

IV. The clear recognition of the necessity for efficiency and 
discipline in all industrial organizations. 

V. Opportunity to every worker to secure just redress from 
arbitrary or oppressive exercise of the employer’s functions. 

VI. Opportunity to every employer to secure just redress 
from arbitrary or oppressive exercise of power by the men. 

VII. The right to appear by a chosen organization or 
spokesman before all sanctioned tribunals and in all dealings 
between employers and employees. 

VIII. The registration of all collective agreements. 

IX. A national council, without whose sanction there shall 
be no concerted cessation of work or closing-down of plants, 
to which any interested party may apply for relief, as it may 
in public service matters to the interstate commerce commission 
or the public service commissions, or, in trade matters, to the 
federal trade commission. 

X. Such national council to be constituted of members elected 
from groups of employers and groups of workers and repre- 
sentatives of the public. 

XI. In public utilities, clear recognition of the function of 
the state, as part of the regulation of the service and the rates, 
to determine what is a reasonable wage and what are reason- 
able working conditions. 

XII. Clear acceptance of the proposition that, adequate mo- 
chinery being established for the redress of all just grievances, 
the right to coerce by concerted stoppage of work in all ser- 
vice affecting the public health, safety or convenience shall 
be made as obsolete as the duel or as illegal as lynching. 
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(This principle to be applied if and when such machinery is 
established. ) 


X 


The basis of the great industrial compromise is here. The 
trade unionist must yield in his opposition to governmental 
regulation of his organization; the employer must yield in his 
opposition to the organization of trade unions; the public must 
yield in its indifference to the conditions under which human 
work is done; the business man must yield in his opposition to 
“social uplift ” in industry ; and the social reformer must yield 
in his indifference to efficiency and discipline in modern pro- 
duction. Upon such a compromise can be founded a program 
of preparedness for peace. Without it, we shall have neither 
industrial efficiency nor industrial justice. Without legal 
sanctions, there can be no real progress. But the legal sanc- 
tions must be of a kind to which a modern democratic society 
founded upon a philosophy of reason—not of force—is ready 
and willing to give whole-hearted and devoted support. The 
lawyer’s duty is big. The educator’s duty is bigger, more im- 
mediate and more pressing. 


APPENDIX 


SKELETON OUTLINE OF PROVISIONS OF A BILL 


I. Create a National Industrial Board with powers analogous 
to those of the English Industrial Council under the English Trade 
Disputes Act. 

II. Equal representation to organized labor, organized employers, 
and the public, appointed by the President for long terms. 

III. Adequate salary paid to the chairman (to be a man of the 
type of Sir George Askwith). 

IV. In addition to the powers included in the English Trade 
Disputes Act, give power: 

(a) To consider and investigate all matters concerning sanitation 
and safety. 

(b) To revise trade agreements upon the appeal of the parties. 

(c) To hear appeals from boards of conciliation or arbitration 
established under trade agreements. 
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(d) To gather statistics upon all matters involving wage increase. 

V. All trade agreements to be validated by registration with the 
National Industrial Board. 

VI. Whenever it shall appear that the agreement covers a sub- 
stantial portion of the industry, the parties to the agreement may 
apply for its extension to the entire industry. Upon proper hearings, 
to those not yet affected, the industrial board may make an order 
extending the agreement to cover the entire industry. 

VII. Trade agreements to be authorized which may provide for 
the preferential employment of members of the trade-union party to 
the agreement, and for wage-scale boards, boards of conciliation and 
arbitration, grievance boards, boards of sanitary control, boards of 
apprentices, etc. 

VIII. The National Industrial Board, before registering any trade 
agreement, to make careful investigation of the surrounding facts, 
and if it finds that the agreement is made in good faith, and is for 
the best interests of the working people and the employers in the in- 
dustry, it may certify to the fact, and its certificate shall raise an 
irrebuttable presumption in any court of law or equity that such 
agreement was in fact entered into in good faith, and not in restraint 
of trade. 

IX. Where agreements create methods of arbitration by boards of 
arbitration, conciliation, grievances, or the like, the decision in writ- 
ing of such board may be filed in the office of the clerk of any fed- 
eral court, and a motion may be made to confirm the report on notice 
to the party against whom the decision has been rendered, and when 
such decision shall be confirmed, a copy of the decree may be en- 
tered in the clerk’s office. 

X. An appeal may be taken from any award by a board of arbi- 
tration to the National Industrial Board. 

XI. Where any agreement voluntarily entered into provides 
methods of arbitration or conciliztion, it shall be lawful for either 
party to terminate the same, upon three months’ notice, but if not 
terminated, it shall not be lawful for either party to engage in any 
strike, walkout, or lockout before the controversy is submitted to 
such tribunal. 
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MUTUAL AID FUNDS AS A MEANS OF SECURING 
INDUSTRIAL PEACE 


MILES M. DAWSON 


Consulting Actuary, New York 


WO things may be said of establishment or mutual aid 
funds to which employees and employers both con- 
tribute and in the management of which both partici- 

pate, viz., they are, as a rule, the most economically and ef- 
fectively managed of all social insurance institutions, and at 
their best they excel all others in beneficial features. 

Both these things are illustrated by what has taken place 
in Germany, where social insurance first became a public mat- 
ter and where it has attained its highest development. There 
the management expense of sickness insurance carried on by 
mutual funds to which employees and employers contribute 
and which are managed by representatives of both averages 
about 7% of the receipts, though the problems are complex; 
while the management expenses of the mutual associations of 
employers to provide accident insurance, though dealing with 
fewer and simpler matters, average about twice as much. 

There, also, the best establishment funds were already so 
beneficial when social insurance laws were enacted, that they 
were accepted as substitutes for institutions established by law; 
and even now the benefits of many of them greatly exceed 
those provided by the laws. Thus, for instance, while the 
insurance provided by law rarely costs a German employer, 
even when engaged in a hazardous trade, more than about 
6% to 8% of his payroll, many who are not carrying on dan- 
gerous undertakings are voluntarily contributing to various 
forms of social insurance through establishment funds from 
10% to 16% of their payrolls. The employees, catching the 
same spirit, provide for larger contributions themselves in or- 
der to secure larger benefits. 

Thus several of these funds, long before the introduction of 

145 


146 LABOR AND PUBLIC SERVICE CORPORATIONS 


widows’ and orphans’ insurance, provided death benefits which 
were also sometimes pensions to widows during widowhood 
and to children under working age. Even now most of these 
funds provide larger benefits than the law requires. It is not 
too much to say that the best establishment funds of a gener- 
ation ago in Germany and elsewhere were largely the in- 
spiration of the whole social insurance movement, and from 
that time to this have supplied its ideals and models for 
imitation. 

The proportions and perfection of these best models social 
insurance, indeed, must despair of attaining; for obviously 
benefits may be provided—are provided, frequently—out of 
sheer generosity which the most enlightened sense of justice 
would not compel. Obviously, also, no other co-operation in 
management is comparable with that of employers co-oper- 
ating upon their own initiative, voluntarily and gladly, with 
their own employees. 

Employees and their employers both do not in all cases con- 
tribute at first to the establishment or relief fund, nor do 
representatives of employees and their employers both partici- 
pate in the management; nor do the benefits measure up to 
what is socially desirable. If any of these be missing, the 
plan may be deemed in so far faulty; and, if all be missing, 
the establishment may be a social mischief or even an engine of 
gross injustice. 

When social insurance was made a public matter in Ger- 
many—as, indeed, everywhere else where it has been made 
a public matter—there were already some such funds which 
measured up to the standard and others which fell below. The 
former were welcomed as carriers under the law; the latter 
were given permission to continue, provided they revised their 
rules and furnished benefits at least equivalent to those that 
the law required. Such as could not or would not comply 
with this requirement were proscribed. All that continued 
had also to provide for joint contributions and joint manage- 
ment. In the United States also there have been and still are 
establishment or mutual aid or relief funds which embody 
the three ideals above mentioned, and others which are defec- 
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tive in one or more of them. In other words, if these standards 
were applied, some would stand the test and some would not. 

Before entering more intimately into consideration of these 
matters as regards our own funds, it is well to say that those 
which have reached their highest development not infrequently 
set out as feeble essays, providing scanty benefits and exhibit- 
ing grave defects as regards both contributions and manage- 
ment. Sometimes, funds which were set going from motives 
far removed from social insurance, have in the course of years 
outgrown this and become institutions of the highest social 
value. Certainly in the absence of public provision for social 
insurance and a recognized standard of benefits, even the feeb- 
lest of these is not to be despised. 

As regards contributions, there have from the beginning 
been aid funds to which the employer contributed not at all 
or only enough to defray expense of management or, under 
cover of a pretense of contributing generally, not even that 
much. An aggravated example of some of these evils is 
found in the mutual aid funds of certain railway companies, 
set up when the sentiment of many employers was rather one 
of annoyance at being held liable for any accident at all than 
of recognition that provision should be made for all accidents. 
These funds were created more or less openly for the purpose 
of evading liability. Provision was made for divesting mem- 
bers of the right to recover except from the fund, thus re- 
lieving the employer from all liability. Yet in several in- 
stances the employing company made no contribution save 
toward management expenses, while reserving such preponder- 
ance of control that its voice was law. The unfairness of shift- 
ing this burden to the shoulders of employees is obvious. Yet 
more unfair have these plans been because of insufficient pro- 
vision. If the hardships to employers of the old “ fault”’ 
liability system excuse in any degree resort to such measures, 
what must have been the hardships of the “ fault” system to 
employees who, to escape being compelled to bring suit, con- 
sented to be bound to accept mere pittances? 

In considering what a mutual aid fund should not be, how- 
ever, it is desirable always to bear in mind that in several im- 
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portant regards railroad companies generally have taken a 
more liberal view of their obligations to injured employees 
than have most other employers. The dangerous character 
of the employment, the serious nature of many of the injuries 
and the fact that the employer was a big corporation all con- 
spired to bring it about that first aid was always supplied at 
the earliest moment, that medical and hospital treatment was 
given, and that if the employee were not too obstreperous in 
enforcing his claim, a post which he could fill was offered 
him, virtually during good behavior. This practice meant 
prompt application of means of cure, in which regard most of 
our compensation laws are scarcely more than abreast of the 
railroads. Yet more, it meant provision for utilizing the services 
of men who would often otherwise have become wastrels, a 
matter regarding which our compensation laws, imperfectly 
social, now do little or nothing. There is as yet no federal 
workmen’s compensation law applying to interstate railway 
employees. It is to be hoped that, when one shall be enacted, 
it may preserve and develop this most desirable feature. 

The unfairness of saddling all or nearly all the cost upon 
employees and of making benefits altogether insufficient is 
not found in all railway funds, some of which exhibit an ap- 
proximately fair distribution of disability and death costs, and 
substantial, though yet tvo low, benefits. 

There are other enterprises, likewise, notably some mines 
and some traction companies, which sought in the same way 
to shift this burden upon employees. 'Workmen’s compensa- 
tion acts have greatly modified this condition, as has a grow- 
ing tendency to be more liberal; yet many of the evils com- 
plained of still persist, though much reduced. 

It is a relief to turn from a thing so sordid as the utilization 
of the employees’ great need for disability and death insurance 
as a means of coercing them into providing the funds to cover 
the employer’s liability, to the generous behavior of one of the 
greatest public utility corporations, which has introduced a 
system, without contribution by the employees, by means of 
which health insurance and provision for old age and for death 
are made wholly at the expense of the employers. 
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Generous as this plan is and creditable to the great heart 
of the corporation chief who conceived it, it is true nevertheless 
that it fails to come up to the standards in other particulars as 
well as in the matter of joint contributions. There is not— 
indeed, when employees are not interested as contributors, there 
cannot be, in any efficient sense—joint management; and the 
benefits are inadequate, both as to amounts and as to form and 
duration of payments. They need to be supplemented by such 
additions as reasonable contributions by employees would sup- 
ply. In other words, the employer’s contributions, while 
liberal, are perhaps not larger than they ought to be in a fund 
of standard type; and, by failing to require employees to con- 
tribute, the employer is really not more generous than he 
ought to be, merely more indulgent. In order to provide ample 
benefits of the right sort, the contributions of employees, which 
he does not call for, are urgently needed. 

The effect of attaching free benefits to employment should 
also be considered. It is quasi-eleemosynary and therefore 
demoralizing. If it takes the place of increased wages, it is 
really a system of contribution by employees. In any case, 
the employee is encouraged to feel, when passing into other 
employment, that he ought not to be compelled to provide that 
which was accorded him without charge. His viewpoint, also, 
is transformed. This is not a fund, largely built up from con- 
tributions of himself and his fellows, to conserve and protect 
which from unfair invasion is his duty, but merely money 
open to him upon express invitation to help himself and 
not diminished so as to call for his contribution, whatever 
inroads he and his fellows make upon it. Effective super- 
vision of benefits may abate these depredations; but, if 
so, it will be expensive; it will in no wise alter the em- 
ployees’ point of view; and, to be effective, it will introduce 
espionage and harsh treatment, strangely out of harmony with 
the generous plan. Precisely such safeguards have perforce 
been adopted by organized charities and for the same reason, 
viz., that free benefits are something for nothing and tend to 
pauperize,—. ¢., to cause men to set their wits to planning to 
get the free benefits. 
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Though a reasonable, substantial contribution should be re- 
quired from employees, there is room, without incurring such 
evils as these, for great liberality on the part of employers, of 
which there are many instances in this country and abroad. 
What this reasonable contribution should be, at the minimum, 
is a matter for careful consideration. Theoretically it is easily 
determined; that portion of death and disability costs which 
would fall upon the employee, were he engaged in an inde- 
pendent vocation, such as that of clergyman, merchant or 
lawyer, may fairly be borne by himself. The additional costs 
superadded by the hazards of occupation and of unhygienic 
environment attending men so engaged, are essentially social 
and an element of the cost of production and of distribution, 
and so should be assumed by the employer as a means of pass- 
ing the same on to the consumer, though it is better, perhaps, 
that a part be transferred to the state, to the end that there may 
be public assistance in supervision and in prevention. Even 
in the absence of this, the co-operation of the employer and his 
employees in the management will do much for prevention. 

That much can be accomplished even in the last-mentioned 
regard is shown by the fact that in a period during which 
social insurance was introduced, the average lifetime of Ger- 
man men increased no less than twelve years. Anything like 
that number of years saved in the productive ages tremend- 
ously augments the effectiveness of a people in industry and 
the average comfort and prosperity of its families. 

We have not much upon which to base a calculation of what 
the minimum contribution of employees should be. Two fig- 
ures, derived from federal government sources, may be of some 
service, however, as regards sickness. One is derived from 
statistics regarding absence of clerks in the government de- 
partments on sick leave, which is found to average 4.8 days 
perannum. The other is an estimate by the federal industrial 
commission that workmen on the average lose 9 days per annum 
through disability. These figures are not conclusive, but so 
far as they go, they imply that about 4.5 days per annum or 
about 142% of the average working time of 300 days would 
be the rate of disability, free of industrial hazards. 
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As the standard rate of benefits ordinarily given is two- 
thirds wages, the rate of cost of benefits for disabilities not 
due directly or indirectly to occupation works out at about 
1% per annum upon the wages. This figure is approximate 
merely but that it is not far from the fact is confirmed by 
many considerations, among which are the following: The 
net cost of the single indemnity disability benefits in a health 
insurance policy issued in preferred occupations is figured at 
somewhat under $4 per annum for a $5 weekly benefit, pay- 
able for disability due to sickness or accident. The com- 
panies do not publish their experience; but as a $5 benefit is 
two-thirds of $7.50 per week, or say $350 a year for a 300-day 
working year, evidently a cost of under $4 a year works out 
at about 1.15%. The three days off would reduce this below 
1%. In computing probable costs for employers who were 
considering establishing or extending mutual aid plans, our 
office has arrived at figures ranging from under six days dis- 
ability per annum to over twelve days. By the standards used, 
certainly not less than 50% extra disability (or one-third of the 
whole) even in the most favorable cases, would have been 
traceable, directly or indirectly, to occupations. This mini- 
mum figure, 7. ¢., 50% extra disability due directly or in- 
directly to occupation, would apply to the sickness experience 
tables, prepared by us and appended to this paper. Such 
tables, however, do not provide for the portion of periods of 
disability extending beyond 39 weeks. 

Assuming that the nine days disability per annum among 
American workmen reported by the federal industrial com- 
mission can be relied upon as an approximate average, half 
this cost on the average should be defrayed by the employee— 
say 1% of his wages. 

The mortality rate at age 40 (which may perhaps be taken 
as roughly the effective average age of workmen) among lives 
not exposed to special occupation hazards was found in the 
medico-actuarial investigation to be about 6 per 1000 per 
annum. This is what is known as the “ ultimate” rate, 7. e., 
omitting lives which have recently passed medical examin- 
ations. To provide a funeral benefit of $100 at this rate 
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would cost 60 cents per annum. The average earnings of 
American wage and small salary (under $1200 per annum) 
workers may be taken at $750 per annum, upon which this 
cost per annum is 8/100 of 1%. 

In investigating costs for employers who desired to establish 
or enlarge mutual aid funds, however, our office has found 
the effective average age of the employees to range from 26 
years to 48 years, calling for very different percentages than 
the foregoing. 

Applying the standard benefits to dependents, about the 
same as under the New York compensation law, to the case 
of a male employee with a $15 weekly salary, it is esti- 
mated that the average present value of these benefits at 
the moment of his death is 3.6 times his average annual earn- 
ings of $750 per annum, i. ¢., for an employee earning that 
amount, $2700 on the average. This, at an average annual 
mortality rate of 6 per 1000, 7. e., the rate upon lives of average 
effective age 40, not subject to occupation hazard, would cost 
$16.20 a year, or 2.16% of the annual wages. 

Assembling these percentages, we have a total cost of the 
standard benefits without allowing for occupational effects: 


Per cent of wages 
Cost in safe occupations of disability benefits, two- 


thirds wages from 4th day throughout disability .... .o1oo 


All the foregoing figures embrace accident, as well as sick- 
ness or disease; but, as it is assumed that in these occupations 
there are virtually no accident or other disability hazards 
due, directly or indirectly, to the occupation, these figures 
stand. 

That they are approximate, however, and, even as regards 
an annual average for white employees, are subject to many 
changes and corrections, must be taken into account, as also 
very particularly that, as regards any given group, such as 
the employees of a given employer, material changes may 
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be required on account of age distribution, race or color or all 
of these together. Except in a state or national compulsory 
system, the general figure, even though it be confirmed by 
further investigation, cannot be taken without qualification. 
Investigation is necessary in each case if the employer and his 
employees would avoid disappointment as to costs and con- 
sequent danger to the fund; because costs vary greatly. 

Yet such studies are valuable chiefly to ascertain the prob- 
able total costs; and no great harm could result, were the con- 
tribution of employees to funds supplying these benefits made, 
say, two to three per cent in every case, the employer covering 
the excess. This would merely have the effect, so far as em- 
ployees’ contributions go, of averaging the portion of the cost 
properly chargeable to them, and so far as employers’ con- 
tributions go, of causing them to cover the cost in their plants 
over and above such average cost, instead of over and above 
a lower or higher net figure, due to age distribution of em- 
ployees. A lower figure is pure generosity on the part of the 
employer; it is often given. 

A state or national compulsory system it seems clear would 
work out better on this basis than on any other method yet 
employed, for these reasons: 


1. It would make employees’ contributions the same every- 
where, without regard to fund in which insured, to occupa- 
tion or employment—a simple, easily understood scheme. 

2. It would prevent mere jockeying of employers to get a 
higher rate imposed upon employees. 

3. It should turn the attention of employers exclusively, or 
very nearly so, to plans of prevention and of early cure to 
keep down the additional cost. 

Power could be given to a supervisory authority to penalize 
if the employer seeks by unsocial means, such as repeated 
medical selection, deliberate exclusion of married employees, 
etc., to keep down the cost. Such penalty could even go the 
length of withdrawal of establishment-fund privilege, and of 
right to individual consideration as to rates in the public fund. 

As regards establishment or mutual aid funds, operated 
voluntarily by employers in the absence of a compulsory law, 
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whether contribution be required at this approximate average 
rate, at a lower or a higher rate determined by age distribu- 
tion, or at a lower rate than the rate so determined, it is 
sufficient to assure all the advantages of contribution by em- 
ployees and their participation in the management, provided 
their contribution is a substantial one, say not less than 1% of 
wages or salaries. This will assure that sense of participation, 
that feeling of actually securing something by paying for it, 
which is so necessary in order to preserve a correct viewpoint 
for self-respecting workmen and other employees, and in or- 
der to cause them to co-operate with the employer in the 
management of a fund which is jointly contributed by em- 
ployees and employer, and in the successful management of 
which both are interested. 

Several questions ought to be asked and answered: 

1. Are there establishment or mutual aid funds in the United 
States, which approximate these standards? 

The answer is that there are, in successful operation, both 
in enterprises with many thousand employees, such as the 
Westinghouse Companies of East Pittsburgh and of Wilmerd- 
ing, Pa., and others with a small number of employees, such as 
F. C. Huyck & Sons of Albany, New York. Also in certain 
railway, traction and mercantile funds, these standards have 
been approached. 

2. Is it found that a large proportion of the employees con- 
tribute and participate in the fund? 

The experience is, among such funds with which our office 
is in touch, that from 80% to 100% have come in and that, un- 
less there is a miscarriage somewhere, the proportion increases. 

3. Do the employees actively and effectively participate in 
the management? 

In the funds referred to, it is virtually unanimously testified 
by representatives of employers on the joint boards that the 
employees’ representatives are severer in cases of apparent 
simulation or malingering than they themselves have been. 
This is doubtless because the employees’ representatives are 
of the same class and understand the temptations and weak- 
nesses of its members. 


i 
| 


MUTUAL AID FUNDS 155 


4. Is it not a great hardship to employees who have con- 
tributed, to be deprived of their insurance when discharged 
or otherwise quitting the employment? 

The employee has received full value for all he has 
paid and very much more, on a fair contribution plan. 
Undoubtedly it is unfortunate that there is no compulsory 
public provision, so that, at the same cost or in any case ata 
fair cost, the employee would be insured, whatever changes 
in employment he may make. But, there being no such pro- 
vision, it is unreasonable to complain of the fairminded em- 
ployer who makes this provision for his employees. He can- 
not be expected to make or to continue such provision for 
the employees of others or indeed for any persons not his 
employees. 

5. Why cannot the employee be permitted to keep up his 
membership, after quitting his employment or being dis- 
charged, by paying the whole cost? 

The employee has, as stated, received more than full value al- 
ready. To permit this would put the employer at an unfair 
advantage; for all who were old or in bad health, or at least 
most of them, would hang on. The scheme would be likely 
to break down through adverse selection. 

6. Why cannot the contributing employee have his money 
back (less any benefits he has drawn) upon his discharge or 
quitting the service? 

That would not be insurance but merely saving money. A 
well-planned fund collects from workmen no more than the 
average current net cost, from year to year, for the protection 
furnished them, as if they were as safe risks as those in non- 
hazardous occupations; nothing remains of their contribu- 
tions to be returned. They will already have had more than 
value for their money; a good part of the cost will already 
have been paid out of the employer’s contributions. This 
will not be true, however, if (a) contributions to a fund to 
provide old age annuities have been collected from employees, 
(b) such contributions have been collected to provide life in- 
surance on level-premium plans with accumulating reserves, 
or (c) such contributions, graduated according to age, have 
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been collected to provide sickness insurance on the level- 
premium plan. In such case there should be a partial refund. 

7. Why cannot the discharged or withdrawing employee 
have his “ share in the funds”? 

Except in the cases just mentioned all the funds on hand 
and much more will have been contributed by the employer. 
Moreover, the terms upon which contributions are made are 
that they are not returnable. Neither the contract nor the 
equities call for the return of any portion; and, if the rates 
have been correctly computed, all these funds will be needed. 

8. Are not employees often virtually compelled to join? 
If so, ought this to be? 

The purpose of an employer in providing these standard 
benefits through such a fund, especially when coupled, as is 
usually the case, with service pensions, is to assure that neither 
an employee nor the dependent of an employee shall come to 
bitter want through the employee’s disability, old age or death. 
If some employees do not come in, he can realize this only 
measurably; there will still be disabled employees and their 
families and the dependents of deceased employees in bitter 
want, through the folly of such employees. The writer of 
this paper favors compulsory social insurance, and until such 
is secured would gladly see employers make membership in a 
mutual aid fund compulsory. The nearest approach to com- 
pulsion nowadays is usually the giving of preference in dis- 
missing and taking on employees, other things being equal, to 
those who are or consent to become contributors to the fund. 
As high as 100% of the employees have been secured at the 
outset, by the seductive compulsion of benefits about up to the 
standard, with the employees’ contribution at 1% of wages and 
with liberal service pensions to which they did not contribute. 
Very often employees are encouraged to come in by being ad- 
mitted to the right to service pensions without contributing 
to these pensions. 

9g. Do not establishment and mutual aid funds often inter- 
fere with disability and death funds maintained by employees’ 
unions? 

As a rule the disability and death funds of the trade unions 
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do not furnish anything like adequate provision. Their sick- 
ness benefits are low and are paid only for brief periods; their 
death benefits are small and are payable in one sum. Em- 
ployees belonging to the union commonly keep them up with- 
out regard to membership in mutual aid funds. Instance 
the railroad brotherhoods, all of which have flourishing benefit 
funds and all of which operate on roads where there are aid 
funds. 

10. Do not establishment funds encourage employees to 
refuse to join trades unions? 

Aside from any overt or covert interference of the employer 
so to use the aid fund, it is not clear why it should do so, if 
the employee wishes to be a union man. To be sure, he may 
offer that as an excuse if he does not want to join; or, if all he 
wants is the protection of the insurance, he may not join be- 
cause he has that protection. But a union man who belongs 
only for the insurance benefits is a poor stick and really no 
union man at all. 

11. Do not employers often use such funds to prevent em- 
ployees joining or belonging to a union? 

No, not often. It has been tried, not once only nor many 
times, but several times. The coal-mine proprietors of Great 
Britain tried it on a big scale and were beaten. One of my 
clients once tried it, upon the sudden order of an overworked, 
absentee president, soon to disappear under a cloud, and it 
failed. In both cases, it did great injury to the aid fund; the 
unions emerged the stronger for the struggle. Some funds 
were established to head off unions. This was true of one 
of the great railway company funds, organized after defeat- 
ing a strike; the unions have been back for years, the fund 
also persisting. 

12. Do not establishment funds operate to restrain em- 
ployees from demanding their rights and striking to enforce 
them? 

Undoubtedly some employers have established such funds 
with this expectation; their expectation, however, has never 
been justified by the result. The rights about which em- 
ployees go on strike are usually hours of labor, conditions of 
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labor, and wages. It is too much to expect that employees who 
consider that they have serious grievances of this sort will 
fail to assert their rights because of any fund, however liberally 
conceived and carried out. 

The chief officer of a corporation once consulted our office 
concerning establishing a fund with that end in view. He 
was persuaded that such a result could not be expected, and 
that the fund was desirable on other and better grounds. It 
was established. The strike came a year or so later. The 
fund was popular with the men up to the time of the strike, 
with the strike-breakers during the strike, and with the men 
when they returned; and no effort was made to use it to 
prevent the strike. 

It may fairly be claimed as a merit of the establishment 
fund that it discourages strikes in two ways: 

First, it discourages striking on trivial grounds, not because 
the fund is used as a club, but because to quit so desirable an 
employment and to lose so desirable protection on trivial 
grounds is manifestly a foolish thing. Responsible officers of 
labor unions have reason to be relieved from a great anxiety 
when there is such a restraint upon a propensity sometimes 
exhibited to strike in season and out of season, for any reason 
and for no reason. 

Second, the participation of representatives of the employer 
and of the employees in the management of the fund has ac- 
customed them to confer together concerning matters of mutual 
interest, to know one another and usually to trust one another. 
Consequently, when issues arise, the door is likely to be open 
for conference, rather good-natured than otherwise, even if 
without result, instead of the usual atmosphere of aloofness, 
suspicion, distrust and mutual misunderstanding. Of course, 
this makes for industrial peace, for it enables the issues to be 
thought out, talked out, even fought out, without rancor. And 
even when the strike comes, it may and should keep the door 
open for continued or repeated negotiations. 

This means not less, but greater, real efficiency of trade 
unions. The committee of the British Trades Union Congress 
so reported regarding German trade unions which have so 
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thrived in comparative industrial peace, largely because rep- 
resentatives of employees and of employers are accustomed to 
deal together in the social insurance system. 

13. Is not membership in establishment funds utilized to 
break strikes by causing employees to return to work, or former 
employees now on pension to act as strike-breakers? 

The latter has been tried in Canada, and there were rumors 
that it would be attempted here, had the threatened eight- 
hour strike come off. These pensions should vest absolutely, 
subject possibly to divesting in case the pensioner engages in 
employment detrimental to the interests of the employer, but 
not in case he does not obey orders. So to use it is not credit- 
able to the employer and also greatly reduces the value and 
attractiveness of the pension system; but it has little influence 
upon a strike. 

Complaint is also sometimes made that notice is given that 
strikers forfeit their membership; but that is really a mere 
statement of fact, already known to them, and ought not to 
matter much. There are also instances of employers notifying 
the strikers that all who report for work at a certain hour 
will be re-admitted to the fund without examination, otherwise 
not. But there comes always in every strike, if unsuccessful, 
a time after which such a rule would be enforced; and such a 
notice is of no avail, unless the strike is already beaten. 

14. May not employees or their dependents be deprived 
of their pensions or benefits, even after they have been granted? 

Reference has been made already to unfair cancellation of 
pension ; to avoid this, it should vest and that is now the rule. 
There have also been instances when the insolvency or even 
the mere retirement from business of the employer, though 
perfectly solvent, cut off the pensions and benefits. This should 
be rendered as nearly impossible as may be, by proper rules 
vesting the same and providing for their maintenance. 

This may be done by establishing an ample and solvent trust 
fund, by pledging the entire credit and resources of the em- 
ployer, by doing both, or by insuring the benefits in a respon- 
sible insurance company. There are objections to each. No 
one of them necessarily assures solvency beyond a peradven- 
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ture as a well-planned compulsory public system would do; for 
a fund can become insolvent, an employer can fail and an in- 
surance company also can fail. An adequate trust fund to pro- 
vide at least the present values of all benefits and pensions 
allowed, together with the employer’s guaranty, is perhaps 
the best. 

16. Might not the provision be made to advantage by means 
of insurance in a casualty insurance company or a life insur- 
ance company? 

There is always the disadvantage that the co-operation of 
representatives of employees and their employer in the man- 
agement is either entirely missing or greatly impaired; and 
also the further disadvantage that strangers are brought be- 
tween the employer and claimant-employees. 

The benefits also are usually nowhere near up to the stand- 
ard. The disability benefits are likely to be smaller and 
limited to brief periods, and their payment to be subject to 
severe and numerous conditions. The death benefits are usu- 
ally small and not in the form of provision for dependents 
during dependency. The cost, in proportion to the value of 
the benefits, is also usually much higher; for there are special 
expenses and profits to be provided for. 

There has been an extensive resort to insurance in stock com- 
panies in recent years, since ‘“ group insurance’ was intro- 
duced; but it has been almost wholly by employers who had 
previously had no aid funds in operation. It has usually also 
been wholly at the expense of the employer; and sometimes 
simply a single “ flyer,” by way of a Christmas gift or the like. 
This, of course, negatives the idea of joint participation in the 
management. 

Collective accident insurance was tried, beginning more than 
forty years ago, and found to be little in demand; collective, 
i. €., contributory group insurance is hardly likely to prove 
more acceptable, whether covering disability or death. Group 
insurance is perhaps far more likely to be a forerunner of so- 
cial insurance than to prove a permanent feature. There are, 
however, cases in which its use is fully justified, and even 
called for, under existing conditions. 
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The following table, prepared by our office, shows the aver- 
age sickness experience, i. ¢., days lost by disability, in the aid 
funds of the Westinghouse Electric and Manufacturing Com- 
pany and the Westinghouse Air-Brake Company, respectively. 
It is the first American table of this sort based upon actual 
insurance experience. 


Age Electric Co. Air Brake Co. 
15 7.82 6.24 
16 7.66 6.49 
17 7-50 6.47 
18 7.34 6.24 
19 7.18 5.98 
20 7.02 5.67 
21 6.86 5.40 
22 6.70 5.21 
23 6.54 5.11 
24 6.39 5.11 
25 6.24 5.19 
26 6.09 5-31 
27 5-95 5-47 
28 5.81 5.60 
29 5.68 5-73 
30 5.56 5.88 
31 5.46 6.03 
32 5.53 6.17 
33 5.63 6.30 
34 5-74 6.40 
35 5.88 6.47 
36 6.03 6.53 
37 6.17 6.59 
38 6.30 6.65 
39 6.40 6.71 
40 6.47 6.76 
41 6.53 6.82 
42 6.58 6.89 
43 6.65 7.00 
44 6.70 7-14 
45 6.87 7:31 
46 7.07 7-51 
47 7-31 7:76 
48 7.60 8.05 
49 7-95 8.37 
50 8.37 8.72 
st 8.87 9.14 
52 9-47 9.71 
53 10.21 10.50 
54 11.41 


55 12.38 12.50 
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DISCUSSION OF TRADE UNIONS AND MEDIATION 
AND CONCILIATION 


N. I. Stone: I most heartily concur in the position taken by Mr. 
Cohen in laying down a constructive program for dealing with 
disputes between employers and employees. The program is a very 
ambitious one, and I suppose it will take some time before it can be 
really inaugurated. 

From the conditions which Mr. Cohen postulates, I believe it 
would be difficult to dissent. I presume, however, that they carry 
with them certain corollaries which I did not hear mentioned, and 
which probably he did not have time to develop. For instance, the 
abolition of the strike, which is practically what Mr. Cohen wants, 
must carry with it a recognition of the right of the worker to a living 
wage. The right of the manufacturer to a share in the increased 
profit resulting from increased efficiency or from the introduction of 
improved machinery must carry with it a recognition of the right of 
the worker to a share of the surplus product. Likewise, the right of 
the manufacturer to run his business according to his own discretion 
to secure efficiency, carrying with it the right of discharge of the 
workman who is not efficient in the opinion of the manufacturer, must 
carry with it as a corollary the right of the discharged worker to 
review before an impartial tribunal the causes of discharge and the 
question of compensation for the time lost if he is restored in the 
position. Finally, if manufacturers fail to live up to the award of 
the board of arbitration, there must be recognition of the right of 
society to step in and enforce its decision, by taking charge of the 
industry or the shop or the railroad, or else the employees must be 
granted in that case the unlimited right to strike. 


ARTHUR B. Farqunuar, York, Pennsylvania: I have some advan- 
tages over those who have spoken in having been engaged in business 
more than sixty years. I learned the trade over sixty years ago 
through manufacturing, in order to equip myself for starting business. 
For twenty-five years I was head office man and superintendent of 
the factory. Of course, I knew al] the men personally, and a strike 
or difference would have been as impossible as it would be in my 
own family, and that same system would prevail to this day if busi- 
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small enough so that the head of the factory could become acquainted 
with all the men or could have responsible, reliable men under him 
who would be acquainted personally with all the men, that would 
serve to preserve friendliness. 

Of course, the rule laid down by the great Galilean philosopher, 
“Do unto others as you would have others do unto you,” would appear 
to be the solution of the whole question, but we haven’t risen up to that 
stage yet. We haven’t yet tried the experiment of Christianity, which 
would settle all the difficulties that we have. It will be some time 
before that will be fully tried, but in the meantime there is a better 
feeling today between employers and employees than there has 
been for a number of years past, and I think that condition is improv- 
ing. The two sides are learning to come together. In municipal mat- 
ters, transportation, things that affect the public, the law has a 
perfect right to step in and make it impossible to suspend the produc- 
tion of gas, the water supply or railroad transportation, which would 
simply starve the people. Such questions should be arbitrated. The 
state has just as much right to regulate the one side as the other side, 
and it should require arbitration. Failing that, it should have the 
power which it has in France, to mobilize the men and call them in 
under power to work until the matter is adjusted. That is clearly 
just and proper since the people in the cities would really starve to 
death if the transportation were stopped. It would be as bad as war. 
A strike is a good deal like war, and any one who witnesses war as 
I did a month or two ago in France, would think that impossible 
in this twentieth century. 

There is no occasion for it. There is no such thing as a good 
strike. I have never yet known one that did any good to either party. 
There is something all wrong on both sides whenever there is a strike, 
and I believe that with increased intelligence strikes can be done 
away with altogether. 


JuLius Henry ConHEN: I think Dr. Stone will find when he 
comes to read my paper that the right of review in the plan is as 
broad as he would like it to be. I think he knows my views with 
regard to that. 

With regard to the right of the impartial tribunal to take into account 
more than the minimum or living wage, I think that ultimately that 
will be necessary, but if the program as outlined here is ambitious, 
it would be altogether too ambitious to attempt at this time to formu- 
late a principle upon which either the reward of employers or the 
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reward of employees can be determined. I have contented myself 
with stating in this paper that the rule should be what is fair and 
reasonable. I don’t believe we have any established principles to 
govern us today; I believe that we shall have to find them, and that 
the establishment of the machinery will be a process by which we 
shall find them. 

With reference to the enforceability of agreements or awards 
against employers, I can’t see any difficulty in that, because the ex- 
perience with arbitration in the past has been that it is easier to en- 
force the awards against employers than it is against employees. In 
Australia, as 1 get it from recent reviews of the experience there, it 
is fully possible to enforce it against the employers, but very difficult 
to enforce it against the workers. 


ARBITRATION OF LABOR DISPUTES AFFECTING 
PUBLIC SERVICE CORPORATIONS 


OSCAR S. STRAUS 


Chairman, Public Service Commission, First District, New York 


HE best thought of statesmen and publicists in the lead- 
ing nations of the world is now being concentrated 
upon plans and methods possible of adoption after the 

ending of the war in order to guard against the recurrence of 
such a catastrophe, with all its attendant horrors and sacrifices, 
as now afflicts the world. Some plan consisting of a league of 
nations with power to induce or compel nations to submit their 
grievances or differences to an international commission for 
investigation and report before going to war, or to an inter- 
national tribunal, as the case may be, has been approved in 
principle by the ministers of foreign affairs and other leading 
statesmen in Great Britain, France and Germany. The states- 
men in approving such a league are conscious of the fact 
that it involves a limitation of the individual sovereignty of 
the states which become members of such a league. This 
limitation, however, the statesmen, in approving the principle, 
are prepared to make in order to secure a better guarantee for 
the peace of the world than has heretofore existed. 

In September last a threatened strike on the entire trans- 
portation system of the country brought us to a realization of 
the fact that our industrial system is in a state of anarchy. 
This brilliant gathering tonight is the fourth and closing ses- 
sion of a series of discussions to find ways and means to provide 
against industrial anarchy. 

Robert H. Ingersoll, in one of his inimitable and eloquent ad- 
dresses delivered some years ago upon “ The Government of 
the World,” severely criticized the orthodox ideal of the divine 
interposition in the affairs of men. Some of his clerical critics 
replied to Ingersoll by asking him how he would construct 
a better world. He replied by saying that, first and fore- 
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most, instead of making disease contagious he would make good 
health contagious. In the same spirit, instead of class anta- 
gonism it should be our aim and hope to secure industrial 
solidarity. It was to be hoped that under a democracy such 
as ours the class struggle between employers and employees 
would more readily find an equitable solution than in coun- 
tries which did not have a government of and for the people. 
But in recent years as our industries have grown greater this 
struggle has become more compact, more serious, and more 
extended. 

In the past there have been from time to time strikes and 
threatened strikes upon our railway systems, first upon separate 
railroads, then upon connecting lines, and then for the first 
time in 1912 a strike threatened by the Brotherhood of Loco- 
motive Engineers on the fifty-two railroads east of the Missis- 
sippi. This concerted movement resulted in joint action on the 
part of the engineers as well as on the part of the managers of 
the railroads in question. After all other methods of con- 
ciliation had failed and after a strike vote had been taken, the 
dispute was referred under agreement to a board of arbitrators 
of seven members, of which board I was a member and for 
some time chairman. It was composed of one member rep- 
resenting the railroads, another the employees, and five neutral 
arbitrators appointed by the Chief Justice of the United States, 
the presiding judge of the commerce court and the United 
States commissioner of labor. After a long and patient hear- 
ing we arrived at a decision. While this decision was not 
entirely acceptable to either side, in the study which it involved 
we went into the subject with some degree of thoroughness. 

The recent threatened strike in September instead of being 
by one brotherhood involving thirty thousand men was by the 
four leading brotherhoods of railway employees representing 
four hundred thousand men and involving the entire railway 
transportation of the country. In that controversy the railway 
managers offered arbitration but the brotherhoods absolutely 
refused to consider it. The refusal of the one side or the other 
to arbitrate is usually based upon the conviction that it is strong 
enough to force the other side to yield. It is only where neither 
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side is quite sure of its power that the method of arbitration 
is likely to be adopted. 

Our political system, especially in questions involving large 
numbers, is weakest on the eve of an election. This is especi- 
ally true in a representative government when the representa- 
tives are appealing to the people for re-election. I trust I am 
not treading on partisan ground in expressing the belief that 
the Adamson (so-called) eight-hour law could not have been 
railroaded through Congress as it was under the whip of the 
railway brotherhoods without an opportunity of inquiry or in- 
vestigation, had it not been on the eve of an election. Some 
seventy Republican representatives by voting for the bill 
showed themselves no less amenable to the whip than their 
Democratic colleagues. 

The President, in urging the passage of the Adamson law 
and giving it his approval, had a program in view which em- 
braced a plan for compulsory investigation before strikes or 
lockouts, and a law empowering him in case of military neces- 
sity to take over the roads for the time being and draft train 
crews into service. The brotherhoods gained their contention 
by the passage of the law. Since then their spokesmen have 
distinctly made it known that they will resist with added 
power of numbers the remainder of the President’s plan, and 
according to press reports, that if compulsory investigation 
be made the law, they will refuse to obey it. 

This situation and attitude of organized labor require seri- 
ous consideration. If organized labor should under the cir- 
cumstances carry out the threats of its spokesmen, the condi- 
tion thereby created would threaten serious civil disturbances 
and anarchy in our industrial life. 

The problem in respect to public utilities presents an entirely 
different and more serious consideration than the same prob- 
lem in relation to private industries. The industrial problem 
in public utilities involves the welfare and necessities of the 
whole people within the areas affected, and subjects them to 
the arbitrary power of two comparatively small but progres- 
sively more compact groups, namely, the operators and the 
employees. Within the past thirty years we have made con- 
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siderable progress in state and nation in placing one of these 
groups, the operators, under more and more government re- 
straint and control. So far, however, as concerns the other 
group, the employees on our public utilities, the tendency has 
recently been in the opposite direction—to free this group more 
and more from government restraint. This tendency has 
been rapidly advancing—I was about to say it has been pro- 
gressive, but retrogressive would be more nearly correct. 

There are two ways of adjusting these contentions, either 
by peaceful and equitable means, or by those barbarous means 
which lead to serious civil strife. The paramount question, 
therefore, is how and to what extent the power of the state 
should be applied in order to compel these two industrial 
groups, the operators and the employees, to subordinate some 
of their group rights, just as the individual must subordinate 
some of his natural rights, to the general welfare. 

Public service corporations are monopolies and endowed 
with the right as well as with the duty to serve the public. 
In other words, such corporations are dedicated to public in- 
terests. In order that these public service monopolies may 
be at all times enabled to serve the public, the employees 
must also be made to recognize a duty to the public. They 
should not be permitted to rely on the public necessities so 
as to compel public utilities under threats to concede their 
demands, however unjust they may be. But in return there 
should be accorded to such employees and guaranteed to them 
exceptional wages and conditions of service. It has been sug- 
gested that there should be in each state and in the nation a 
commission with power to regulate not only rates but also 
wages. The human element, wages and conditions of employ- 
ment, should be paramount. Rates should be subordinate to 
wages and not wages, as now, subordinate to rates. 

This can be done in public utilities because in their nature 
they are non-competitive and monopolistic within the area 
where they operate, while other industries are competitive, and 
now under the anti-trust laws are prevented from becoming 
non-competitive. In a recent case (C. B. & Q. R. R. Co. v. 
Maguire, 219 U. S. 549), the Supreme Court stated, in an 
opinion by Justice Hughes: 
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Freedom of contract is a qualified and not an absolute right. 
There is no absolute freedom to do as one wills or to contract as one 
chooses. The guarantee of liberty does not withdraw from legisla- 
tive supervision that wide department of activity which consists in 
the making of contracts or deny to government the power to provide 
restrictive safeguards. Liberty implies the absence of arbitrary re- 
straint—not immunity from reasonable regulations or prohibitions 
imposed in the interests of the community. 


I will close these introductory remarks with a quotation from 
the opinion of the arbitration board to which I have just made 
reference: 


Under the present conditions, the railway employees feel that they 
cannot surrender their right to strike. The necessity would no longer 
exist for the exercise of this power, if there were a wage commission 
which would secure them just wages. 

A strike in the army or navy is mutiny and universally 
punished as such. The same principle is applied to seamen because 
of the public necessity involved. A strike among postal clerks, as 
among the teachers of our public schools, would be unthinkable. In 
all these cases the employment, to borrow a legal phrase, is affected 
with a public use; and this of necessity qualifies the right of free 
concerted action which exists in private employments. 

However, if the principle be accepted that there are certain classes 
of service thus affected with a public interest and men who enter 
them are not free concertedly to quit the service, then these men 
must be guarded in the matter of wages and conditions by public 
protection ; and this it is believed can best be done through an inter- 
state wage commission. 


Such a commission should be representative, and should be 
selected from the three parties in interest, the employers, the 
employees and the public. 


| 
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THE ADAMSON LAW: THE EMPLOYEES’ 
VIEWPOINT 


W. S. CARTER 


President, Brotherhood of Locomotive Firemen and Enginemen 


AM invited to discuss the points at issue in the recent de- 
mands of the railway employees which led to the enact- 
ment of the Adamson law. This is perhaps the first 

opportunity presented for the employees to tell their side, and 
I assure the representatives of the Academy that railroad em- 
ployees greatly appreciate the advantages offered through this 
occasion. 

Within recent years you have heard much about bonus 
systems, as though they were something new. The railroads 
discovered them forty years ago, and railroad employees en- 
gaged in train service know no other system. These bases of 
wages of railway employees in road service are double in their 
nature. First, they receive a day’s pay for one hundred miles 
of road covered. They also receive a day’s pay for ten hours; 
on a large percentage of the railroads they get a day’s pay 
for eight hours. Here is where the bonus system comes in. 
If a train crew take ten hours to transport a train one hundred 
miles they get a day’s pay. But if by bettering their efforts 
they get this train over the road in seven hours, as a bonus 
they receive a full day’s pay for mere expedition—for the 
manner in which they have transported that train one hun- 
dred miles in less than normal hours. Many years ago train 
speed in freight service was much higher than it is now; train 
speed in passenger service was much lower; with the result 
that the wages per day in these two services were not far apart, 
because each could earn approximately the same amount at 
the end of the month. Railroad economy or managerial effi- 
ciency has resulted in diametrically opposite conditions today 
in freight and in passenger service. In order to transport 
enormous amounts of freight on a single train, the speed of the 
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freight train has been reduced year after year as the tonnage 
of the train has increased, except of course where the size or 
power of the locomotive has increased in like proportion. In 
passenger service, on the other hand, the speed of the train 
has increased rapidly, so that with but slight increases in the 
daily or hourly wage rate, men in through passenger service 
have received marked increases in earnings, or have an oppor- 
tunity greatly to increase their earnings. They receive bonuses 
on the mileage basis; they never work more than ten hours, 
and seldom over five or six or seven hours, in order to earn 
a day’s pay. In freight service the experience of the em- 
ployees has been the reverse, except on a few so-called “ fast” 
freight trains. With the great bulk of “‘ dead” freight, which 
constitutes the mass of freight transported, the trains are 
en route many hours, and it is not uncommon for a train crew 
to be tied up once between terminals because of the limitations 
of the federal sixteen-hour law. These are the bases of pay 
in train service. In yard service, engineers, conductors, fore- 
men, switchmen and firemen are paid entirely on the daily 
system. But there is a saving clause in their schedule of wages 
which compels the railroad to employ them the full ten hours 
or else pay them a full day’s pay. Out of this peculiar bonus 
system, we have in road service the principle: “ Ten hours 
or less, one hundred miles or less, shall constitute a day’s 
work.” Under this bonus system the hourly rates of pay have 
always been abnormally low because it was considered by both 
employer and employee that as the bonus was paid for making 
the hundred miles in less than ten hours, an opportunity was 
given to recoup the losses arising from the lower rate. In the 
city of Chicago, bricklayers, portable and hoisting engineers, 
inside wiremen, plasterers, plumbers and gasfitters, steamfitters, 
stone masons and tile layers receive 75 cents per hour. They 
work eight hours, and are paid time and a half for overtime 
during regular working days in excess of eight hours. If re- 
quired to work on Saturday afternoons, Sundays or holidays, 
they are paid double time. In that same city, working in that 
yard, right by the side of the building where these men are 
employed, the locomotive engineer in switching service receives 
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only from forty-two and one-half to forty-four cents per hour, 
and he receives no bonus. The men in the skilled building 
trades are receiving almost twice as high a rate as the loco- 
motive engineers in the same city. The highest paid man in 
railroad service is presumed to be the locomotive engineer 
in freight service on the largest engine in the service; yet 
he receives an hourly rate less than many of the common 
laborers and helpers in the building trades. As long as the 
bonus was sufficient, by making more miles than hours, he was 
compensated for that extremely low rate; but as the speed of 
the freight trains began to be less and he was required to 
use not only ten hours but sixteen hours in some instances to 
make one hundred miles, he found his bonus was gone, and all 
he had left was the extremely low rate per hour which he had 
accepted because of the bonus. 

If you want to know why there is industrial unrest among 
men in freight service, I have told you. Either they should 
be compensated for their loss of bonus by giving them higher 
wages per hour, or else they should have an arbitrary reduction 
in the hours of service in which they may make a hundred miles 
or in which they may earn a day’s pay. To meet that condi- 
tion it was deemed wise by the employees of the railroads of 
the entire country to ask all railroads to change the basis of a 
day from ten hours to eight. They did not want one railroad 
to do it, or two, or those railroads in any certain section of the 
country, because they believed that if the eight-hour day was 
to come it should come to all the railroads at the same time, 
and should reduce to a minimum that degree of competition 
existing because of the diversity of hours of labor on different 
railroads, many of which would be competing. 

Under this system of wage payments railroad employees 
were classed in our western arbitration as “ the aristocrats of 
labor.” We were told, and so was the public, that railroad 
employees were getting more money than the governors. In 
most instances we find that that high earning power has a story 
of its own. I have here information taken from an exhibit 
filed by the western railroads as to how some of these “ aris- 
tocrats” earn their high monthly pay. These are taken at 
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random, and I believe I state the truth when I say that there 
are thousands of similar cases reported by the railroads in their 
exhibits—perhaps not quite so high in some instances, but very 
nearly as high in nearly all instances: “E. J. Haven, an 
engineer on the Great Northern, earned $212.95 in one month.” 
Horrible! A man earns two hundred dollars a month! But 
let’s see how he worked to earn it. He worked 395 hours 
during that month, an equivalent of 49 3/8 days of eight 
hours each. His wages equaled 53 9/10 cents per hour, or 
$4.31 per day of eight hours. And I believe he was the high- 
est-paid railroad aristocrat we found. I will take a fireman— 
and they are typical of them all: “ J. MacElmurray, fireman 
on the Chicago and Northwestern, earned $135.29 in one 
month.” The idea of a fireman earning $135.29 when men in 
presumably far more responsible positions earn a great deal 
less! But let’s see what that fireman did to earn that money. 
He worked 412 7/10 hours, an equivalent of 51 6/10 days of 
eight hours each. His wages equaled 32 9/10 cents an hour, 
or $2.62 per day of eight hours. You can now appreciate why 
some railroad employees earn abnormally high wages in a 
month’s period. If those men worked but eight hours a day, 
or forty-four hours a week, not working Saturday afternoon 
nor Sundays, as do men in many other industries, their wages 
would be cut almost in half. 

The request of the employees was that in yard service and 
for all employees engaged in hostler service, the rate now paid 
for a ten-hour day should be paid for an eight-hour day. 
That was said to be a 25% increase of wages; but it was not, 
for with that request was a demand that no such employee 
should be required to work more than one eight-hour period 
in any twenty-four hours, thereby arbitrarily limiting his 
earnings to the same day’s pay that he now earns for ten hours. 
He now goes farther, for now he is privileged to work sixteen 
hours under the present ten-hour system, and thereby earn 
60% more than a day’s pay; but under the request of the em- 
ployees the railroads were to be penalized by being required to 
pay time and a half for every minute they asked one of those 
employees to work over eight hours in any one twenty-four- 


| 


174 LABOR AND PUBLIC SERVICE CORPORATIONS 


hour period. The change would have meant a reduction in 
the monthly earnings of such employees by large amounts, be- 
cause I am sorry to say that those employees who have the 
“seniority rights” to work longer than a day have seldom 
failed to exercise those rights. Under the demand of the em- 
ployees the exercise of such rights would be denied and all 
employees in yard service would be put on an eight-hour basis. 

The request for freight train service was that practically no 
change be made except that instead of taking ten hours over 
the one hundred miles, men were required to consume only 
eight hours. That is, if a train made its hundred miles with- 
in eight hours—and according to the evidence offered by the 
western railroads over 71% of train crews in through freight 
service already were operating trains at a greater speed—there 
would be absolutely no effect either upon earnings or the ex- 
pense to the railroad, provided however, that if men were used 
more than eight hours, then that punitive overtime of time and 
a half would be enforced, which would add greatly to the 
men’s earnings and of course in like manner add to the expense 
of the railroads. 

When these committees got together, I think the most im- 
pressive feature of the situation was that each side thought 
it “ held a full hand” and determined to “ stand pat.” I was 
not at the conference, but at our convention in Denver. But 
I read the proceedings every day and I must confess that I 
never saw people stand pat more effectively than did the man- 
agers’ committee on the one hand and the employees’ com- 
mittee on the other hand. The result was there was no com- 
promise. There could have been a settlement if each had 
known what the other held. The opportunity for a compro- 
mise—and I mean a compromise equitable to all—was passed 
without a resort to compromise, with the result that the strike 
vote was taken, the federal mediators were called in, and a pro- 
position to arbitrate was presented by the railroads, first di- 
rectly to the employees’ committee and later through the 
federal board of mediation. And now the American public 
is astounded to think that the railroad employees after having 
aided in securing the enactment of federal arbitration laws, 
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could absolutely decline to accept the arbitration proffered by 
the railroads’ committee. 

I think it is due you to say what influenced the railroad em- 
ployees’ representatives in absolutely refusing to arbitrate. 
First I may refer to the action of a convention of the organiza- 
tion which I serve. Regardless of a tendency to compromise 
of some employees then present, those delegates unanimously 
instructed me under no circumstances to accept arbitration. I 
believe that their action was wise. You may think it strange 
that they should pass such a resolution and bind me by such 
instructions. They had had arbitration in the past, and 
whether right or wrong they believed that they were not 
being treated fairly in the selection of arbitrators—and that 
is said without any intention on the part of myself or any mem- 
ber of my organization to reflect upon the integrity of any of 
the arbitrators. I have repeated this often and I can’t miss the 
opportunity to repeat it here, because it shows the viewpoint 
of our members. In the last western arbitration a gentleman 
was selected as a neutral arbitrator whose integrity, whose 
business honesty, whose respectability cannot be questioned. 
He was one of our leading citizens, having occupied a cabinet 
position—a man who deserves the highest regard of the entire 
American people. But notwithstanding those qualifications he 
was very displeasing to the employees. During the arbitra- 
tion, which lasted many weeks, the employees’ committee 
thought they had discovered a lack of sympathy for the rail- 
road employees in the mind of this neutral arbitrator. An in- 
vestigation was conducted and we found by investigation that 
the neutral arbitrator as either director or trustee was the 
custodian or owner of millions and millions of the securities 
of the very railroads who were parties to the arbitration. We 
found that one railroad had $12,500,000 of its first-mortgage 
bonds owned by a trust company of which he was a director. 
Now that doesn’t mean for an instant that that would change 
a man’s integrity; but I hope that you will agree with me 
that his environment had not been such as to make him wel- 
come a very high wage. A protest was made to the represen- 
tatives of the federal government, and the facts were recited. 
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This was the official decision of the board of mediation and 
conciliation: “A knowledge of that fact would have been 
favorable rather than otherwise to his appointment, and noth- 
ing has been brought to our notice since his appointment as 
an arbitrator which in our opinion disqualifies him as an arbi- 
trator.” That description of what makes good neutral arbi- . 
trators caused our convention to resolve to lose the position of 
every employee in the country rather than to submit the eight- 
hour day to such an arbitrator, regardless of his high standing. 

As for being influenced by environment, I know some labor 
people who used to be radical.in labor movements, who by 
good fortune found high official positions in other lines. I 
have in mind two general managers who graduated from the 
positions—and not so long ago—of chairmen of our brother- 
hoods; and they are protecting the interests of their railroads 
just as well as they did the interests of the employees; but their 
mental attitude has undergone a wonderful, wonderful trans- 
formation. 

Something else occurred at the time the arbitration was of- 
fered which caused the employees’ committee to reject it. The 
railroads, because of the limitation of the authority granted 
to the managers’ committee, excluded from any form of arbi- 
tration seventy-five of the smallest of the railroads. Where 
there were a dozen, or less than a hundred, or not to exceed 
two hundred involved; and where, to express it truly, the rail- 
roads could whip the men, the railroads declined to arbitrate; 
but on those other railroads where there were 350,000 men em- 
ployed, where the railroads did not think they could defeat 
the men, there the railroads proposed arbitration. The em- 
ployees would not accept arbitration for the big roads without 
the managers’ committee including the seventy-five small roads. 
That may be a bit of news to you; nevertheless it is true. 

In addition to that, the railroads had not given authority to 
the managers’ committee to extend an eight-hour day to loco- 
motive hostlers on eighteen of the railroads; therefore they 
were not to participate in the proposed arbitration. White 
firemen, hostlers and brakemen on many of the southern rail- 
roads were kept out of the proposed arbitration. And no man 
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whose skin was black could be benefited by the arbitration. A 
negro was not to be considered in the arbitration—and there 
were thousands of them employed in the southern district. 
That was the arbitration which the American people—after 
we have seen what the press has had to say—think the em- 
ployees should have accepted. But we didn’t accept it, and 
we never will accept it. If the managers’ committee had said, 
‘“‘We want to include everybody on every railroad,” we couldn’t 
have afforded to reject arbitration. 

Another objection to arbitration is that awards are admin- 
istered entirely by one of the parties to the litigation. What 
would be thought of a lawsuit wherein after the jury or the 
court had rendered a decision it said to one of the litigants, 
“You enforce this award as you think it should be.” That is 
the way all arbitration awards are enforced. A gentleman 
who was a prominent arbitrator at one time (our chairman) 
has just confessed that the opinion he wrote didn’t mean in the 
eyes of the railway officials what the arbitrators had intended 
itto mean. Our late and very good friend, Seth Low, handed 
down an award that worried him greatly to the last of his days. 
He found that the language that he and Dr. Finley wrote— 
and I imagine they are good masters of English—was distorted 
to mean a wage reduction where they intended it to mean a 
wage increase. Then when they called in one of the foremost 
legal authorities, Judge Alton B. Parker, to ascertain if they 
could change that language so as to have it mean what they 
intended it to mean, they were advised by the learned legal 
authority that they could not. Those are the conditions that 
have driven railroad employees into a determination not to 
submit their welfare and the welfare of their families to 
arbitration. 

In conclusion I want to say one thing in regard to this news- 
paper report that the employees forced the President into the 
eight-hour day. The people who shout loudest and wave 
their big stick strongest are not the men who are most coercive 
in their methods. If there was anybody coerced in that set- 
tlement it was the railroad employees. And the big stick was 
waved without any ostentation, but very effectively, by the 
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President. By his argument—I don’t say by threats—he prac- 
tically forced our committee to waive all demands for time and 
a half for overtime and to leave it to the commission to be ap- 
pointed by him for investigation, whose report when made 
public may be the basis of either reducing or increasing wages. 
If ever there was anybody who had to accept a law, it was the 
committee of the railway employees. We dare not strike with 
such a law being enacted, with the public saying, ‘“‘ There’s the 
law; obey it.” And if the law is subversive of the interests 
of railway employees, I hope they will be good sports and not 
get any injunctions against the railroads. 


THE ADAMSON LAW: THE EMPLOYERS’ 
VIEWPOINT 


FRANK TRUMBULL 


Chairman, Railway Executives’ Advisory Committee 


WAS much relieved to find that Mr. Straus hasn’t expected 
to settle this question tonight. I want to, if I may, 
discuss it from a little broader standpoint than that of 

schedules. I will not go into these questions of schedules be- 
cause I am not competent to discuss them, but I might mention 
to you one illustrative item. A locomotive engineer who pilots 
your train from Jersey City to Washington is on duty six hours 
and twenty minutes, and draws $9.23 pay. There are dozens 
of illustrations of that kind. 

Another point to which attention might be called is the thing 
that differentiates railroads from other lines of business, and 
that is the minute regulation of their business. There is an 
artificial limit upon their profits, which is at the same time 
a limit upon their ability to do all that they would like to do 
for Mr. Carter and his associates; they must take this into ac- 
count every time these questions come up, because the railroad 
officials know that they must defend everything they do. 

I shall run rapidly over the history of this labor question, 
first taking you back to 1898, when the so-called Erdman Act 
for mediation of railway disputes was enacted. The first call 
under that act was from the brotherhood of railway trainmen. 
That law went along until 1913. It was not satisfactory to 
either side. But through the diplomacy of our good friend 
of whom Mr. Carter has spoken, Mr. Seth Low, representa- 
tives of both sides got together in New York, went to Wash- 
ington and in the President’s office in the White House all 
agreed upon the phraseology of what is known as the New- 
lands Act. That agreement was made on a certain afternoon, 
and by 6.30 the next afternoon it had been through both Houses 
of Congress and had been signed by President Wilson. Al- 
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most simultaneously with that was the passage of an appro- 
priation bill which contained a provision that none of the 
money appropriated by that bill could be used for the 
prosecution of labor unions under the anti-trust act. In 
the following year the Clayton bill was passed which im- 
posed a number of prohibitions upon the use of the courts 
against labor interests under the anti-trust act. I am not men- 
tioning this to argue it, but simply reciting the facts. Thus 
we come to the year 1916, and for the first time repre- 
sentatives of all the brotherhoods in train service united in a 
demand for what they called an eight-hour day This was 
nation-wide instead of as before by individual roads or by 
regions. The managers’ committee was formed, of which Mr. 
Elisha Lee was made chairman. This committee offered to 
have the matter arbitrated by the interstate commerce com- 
mission or under the Newlands Act. These offers were re- 
jected. As Mr. Carter said, both sides were invited to Wash- 
ington. A few days after their arrival there the President 
asked the railway executives of the United States to come there 
to meet him. And there were at one time in Washington more 
men high up in railroad circles than had ever before been as- 
sembled anywhere together. All responded promptly and 
cordially to the invitation of the President. 

He said to us: “ It seems to me there is a sort of immobility 
about my dealings with the general managers. I don’t seem 
to be making progress. I should not be candid with you if 
I did not say that I am committed to the eight-hour day. I 
think it is sanctioned by the judgment of society; it is on the 
way, and you gentlemen ought to give in to it.” He then went 
on to make a proposal under which both sides might accept the 
eight-hour day, although he was candid enough to say what 
we know to be true and what he knew to be true, that men in 
train service cannot be limited to eight hours, and that fre- 
quently men worked less than eight hours and got a full day’s 
pay. However, he said that he did not consider the eight-hour 
question arbitrable, and this notwithstanding the provision of 
the Newlands Act which he had signed three years earlier, and 
which distinctly declared wages, hours of service and conditions 
of employment alike arbitrable. 
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He also indicated to us that he would use his best efforts to 
get for us an increase in rates to make up for the increase of 
expense. We were immediately confronted by several ques- 
tions. In the first place, what was our duty to investors? 
Whatever you may think of it, the transportation facilities of 
this country are dependent on private capital. There can 
be no extension under our present plan and methods 
except by obtaining additional capital from investors from 
time to time. So what was our duty to investors? Should 
we give up $60,000,000 a year without investigation? What 
was our duty as employers to you? If the centuries have 
brought us anything, they have brought us a disposition to 
settle disputes peaceably instead of by war. Should we in 
your interest throw on the scrapheap the principle of arbitra- 
tion? What was our duty to you as shippers and passengers 
on our trains? How could we look you in the face if we asked 
for an increase in rates to make up for an increase of wages 
which we ourselves thought ought not to be granted without 
an investigation? And last, what was our duty to a million 
four hundred thousand other employees who were not threaten- 
ing us or threatening you? 

The railroad managers’ committee when they got to 
Washington offered to leave the whole matter to a commission 
to be appointed by the President, thus placing themselves un- 
reservedly in the hands of the President. Our executives reiter- 
ated that proposal to the President, but it was rejected. We 
were willing in your interest not to insist upon arbitration, but 
to leave it to a commission to be selected by the President, and 
to have no choice in selecting the personnel of that commis- 
sion. The President went to Congress, as you all know, and 
the Adamson bill was passed. I wonder if the employees who 
are troubled about the ambiguities of arbitration awards are 
happy about the clarity of the Adamson bill! 

The President laid before Congress at that time a very well- 
balanced statement of the situation. He proposed a program 
of six items, only two of which were enacted. He made a fair 
statement of what had happened, except that in one sentence 
of his address, (which I had the pleasure of hearing) he en- 
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tirely misrepresented our position or did not understand it. 
After reciting the methods he had tried to apply to bring about 
a friendly settlement, he said that the railway executives pre- 
ferred to test this question by the sufferings of the people. 
It was not we who acted in that way. Our purpose was 
to have a peaceful settlement, and I speak of it not in criticism 
but with regret that the President did not comprehend the spirit 
which moved us. Another thing left unsettled was the demand 
for time and a half for overtime, as Mr. Carter has said. The 
President proposed to us to leave this open for future arbitra- 
tion or dispute. We thought we had better take it all at one 
bite, because the same men who threatened us and you in 
August could threaten us and you in January. 

Now we have the Adamson law. I will not read it; it is 
very brief and you know generally of its terms. I will only 
say that the Adamson Act is in effect not an eight-hour law at 
all. There is not a line in it restricting the men to eight hours 
continuous employment. For that matter, the government's 
men in train service (railway postal clerks) are not limited 
to sixteen hours a day, as other men in train service are. If 
the employees want the validity of the act sustained, it is in 
their interest that it should be taken as soon as possible to the 
Supreme Court of the United States. 

If the law is found to be valid, Congress has entered upon 
a new field full of interesting possibilities—that is, the regula- 
tion of wages of employees engaged in interstate service. For 
example, if Congress has the power to prohibit a decrease in 
wages, has it the power to prohibit increases? If it has the 
power of regulating wages, must the wages be just and reason- 
able, as railway rates are required by law to be? And if so, 
shall Congress determine what are just and reasonable wages 
for all railway employees instead of for trainmen only? Will 
Congress attempt to regulate all these things directly or through 
a commission? If through a commission, will its findings be 
mandatory alike upon the employees and upon the companies? 
If railway capital is enlisted in the public service with obliga- 
tion to continue it without interruption, will railway employees 
also be enlisted? If Congress or a commission raises all rail- 
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way wages, will it raise the rates simultaneously or will in- 
vestors have to wait for tedious hearings before various com- 
missions? How will new facilities be provided if wage de- 
mands have to be acceded to without investigation? Will the 
equivalent be made up to investors, and if so out of what 
earnings? 

These are only a few of the many interesting questions that 
will undoubtedly be raised. You will see that it is a 
matter of prime importance to determine as soon as practicable 
what is the extent of the power of Congress over wages and 
whether it is applicable only to employees of common carriers 
or also to other employees engaged in interstate commerce. 
Wage increases are being accorded in all directions by dif- 
ferent industries, and I am sure railway executives and direc- 
tors want all their employees to be relatively well paid. 

It would simplify this problem very much to repeal the law 
passed by Congress in 1910 permitting the suspension for ten 
months of increases in rates proposed by the railways. This 
law immediately put the railroads in another class from other 
industries, and put a limitation upon wages as well as upon 
the improvement of facilities that it has not put on other 
industries. 

In studying the wage question, we can not avoid studying 
the things that go hand in hand with it. We must get the 
perspective. You can’t deal with it out of its perspective. If 
the public feel it in their interest to regulate increases of rates 
at the very time that the makers of steel rails have advanced 
prices ten dollars a ton and thousands of other commodities 
have been increased in price, then will the public say, by act of 
Congress or otherwise, what is the duty of the railways to the 
employees? The employees’ interest as well as the interest 
of the investors should be safeguarded. 

The railway officers twice during the negotiations last sum- 
mer offered to leave the whole matter in dispute to the deter- 
mination of a commission to be appointed by the President of 
the United States, as I have said. This was rejected, but at 
least the offer evidenced the earnest desire of the executives 
to substitute peaceful methods for warfare. It seemed to them 
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that the public would commend them for placing themselves 
thus unreservedly in the hands of the government without any 
opportunity to choose a representative in the commission. 

A second thing which will help simplify the wage problem 
is the regulation of all roads engaged in interstate commerce 
by the federal government. I hope you will advocate that. 

The Locomotive Engineer’s Journal said a few months ago, 
“No other business in the world but this can stand for forty- 
nine masters.” May I say that the Newlands commission, 
which has commenced its hearings in Washington, has author- 
ity to go into all of these questions, and should provide im- 
partially for safeguarding both employees and investors. The 
question cannot be satisfactorily disposed of out of its whole 
environment. 
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THE ADAMSON LAW: THE PUBLIC VIEWPOINT 


BAINBRIDGE COLBY 


AM to speak for a few minutes from the standpoint of the 
general public. The public concern is primarily that its 
industrial and commercial life shall not be paralyzed 

while two classes arbitrate their class activities and heap their 
detestations upon each other. I am disappointed that the 
President’s proposals in their entirety were not adopted by 
Congress, for I do not look upon them as having any relation 
to the exigencies of a political campaign. The proposals 
which found their inadequate result in the Adamson law do 
not indicate the weakness of our political system. Rather it 
is surprising and gratifying that the President in the critical 
hours of a singularly close election made a proposal at once so 
far-reaching and so original. 

Mr. Trumbull said that the railway managers were perfectly 
willing to leave this entire matter, without reservation, to such 
a commission as the President might appoint. Well, the Presi- 
dent has appointed a commission and there are 5,000 injunc- 
tions already instituted. It looks to me as if that willingness 
is more striking after the fact than during the discussion be- 
tween these embattled groups. 

A new spirit is coming into the world. It is the spirit of 
science, of collectivism and of sacrifice. The youth of the 
world are for atoning for ancient errors. They are saving 
the world by their sacrifices. We cannot maintain our place 
among the nations, we cannot compete upon an equality with 
a world renewed unless we find some escape from these recur- 
ring conflicts between capital and labor. 

I personally believe that arbitration is the only way out of 
these difficulties, simply because we don’t know anything else. 
We got away from arbitration in lawsuits about six hundred 
years ago. The ordinary tribunal under the ancient English 
law was a noisy, undiscriminating tumult and the side pre- 
vailed which had the most sustained power. 

We are coming to the time when the right to strike will 
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shall soon come to a statute to protect the great public 
interests from these complete breakdowns which come as the 
result of quarrels not of public making.', There will be some 
lawful forced conciliation which will require of employer and 
employee a submission of their grievances, not to a board of 
arbitrators, but to a duly consistuted tribunal which has the 
public confidence, which may interpret public interest and 
public desires, and impose justice upon contending classes. , 
The President has sounded a high note. He has invited both 
the labor representatives and the railway managers to co- 
operate in finding a solution of this admittedly grave problem. 
It may be that co-operation is doomed to failure. The prompti- 
tude with which the railways and their lawyers are taking the 
field gives little ground for hope. I am displeased with my 
own profession at the way in which they leap into the arena 
and inject into a situation of such gravity as this all their 
little black arts of irrelevancy and substitution and obstruction. 

Now let me show to you the position into which the railway 
companies, with their fretful and nervous promptitude, have 
drifted. This Adamson law is admittedly not a final solution 
of the problem. I understand that neither the railway com- 
panies nor the men carried to Washington any demand. A 
situation had arisen of vital concern to the public, and the 
President invited representatives of both points of view into 
conference. Upon the disclosure of the true situation, he re- 
ported it, as the constitution says he must, to Congress, and 
Congress by an impressive majority, 239 to 56 in the House 
and 42 to 28 in the Senate, adopted a law which appealed to 
their judgment regardless of party bias. It is very much as 
a board of equity would act. Congress has practically exer- 
cised the power of granting a provisional remedy in face of 
the threat of imminent and irreparable injury. That is the 
substance of thislaw. Here was a strike threatened, a strike of 
which we can form no adequate mental picture. What would 
have been the loss of a strike to these investors to whom Mr. 
Trumbull referred with such commendable and touching soli- 
citude? And let me say in passing that the greatest menace 
to railroad prosperity in this land has not been the demands 
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of its wage-earners nor even the threatened strike of its 
operatives; it has been the fiscal jugglery of the railroads by 
bankers of high repute. I have in mind a railroad not far 
from here which could not have suffered more from a direct 
and ruthless program of governmental confiscation than it 
suffered from the most stupid banking management that we 
have ever had. 

The railroads of this country have been dealt with, and 
properly, by this country. When the railroads achieve that 
measure of self-discipline that will protect their revenue and 
their credulous investors from managerial incapacity, then the 
railroads may be able to live through a short experimental 
interval of six months. 

Congress has done just what the chancellor of a court of 
equity does every day in trivial little controversies, namely, 
granted a provisional remedy. And now we will inaugurate 
at once an inquiry by a commission of which Mr. Trumbull 
says the railway managers so freely leave the appointment to 
the President. This inquiry will last not over six months, 
and the report must be filed in nine months, to show whether 
there is an injustice in the statute, whether there is a confisca- 
tory result in it. 

And now what have the railroads done? Like a man who 
has been enjoying the advantage in a court, they dare the 
court with an injunction. That is practically what they have 
done. The act of Congress is in the nature of a preliminary 
injunction, and the railway company upon which the injunction 
operates comes back and says, “ You must not enjoin; we en- 
join your enjoining.” In other words, it seems to me that they 
are afraid of a showdown. They would prefer to establish 
the results of the Adamson law by assertion without taking 
the risk of demonstration. If I read the reports of railway 
earnings correctly, if I balance against the insignificant ex- 
penditures that this law will entail upon them the immeasur- 
able losses of the strike which would have occurred without 
it, it seems to me that the railways are under the influence of 
a deeply ingrained and intense class prejudice. It seems to me 
that they have not accorded to the President that degree of co- 
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operation which good citizenship enjoins, and which idealism 
would inspire. The President invites you to a feast of con- 
temporary possibilities. He would re-create the spirit of truth 
and injustice, and of constructive striving in the state. Unless 
we avoid deadlocks, unless we appreciate the necessity of 
concession, we are in for trouble. 

The questions which Mr. Trumbull has raised as to the 
eventual action of Congress are merely symptomatic of a state 
of mind. There has never been any proposal of reform that 
has not been met in a very similar manner. Congress has a 
very large power, which it has long possessed, which it has 
by no means created. I am inclined to think that in the days 
to come we may see some extraordinary exercise of con- 
gressional power. 

When it was proposed to abolish the death penalty for petty 
larceny, seven bishops of the Church of England voted in the 
negative, and gathering up their capes about them, walked out 
of the House of Lords. The first proposal to light the streets 
was doggedly opposed on the theory that some peculiar social 
menace lurked in lighted thoroughfares. The first steamboat 
was looked upon as contrary to the laws of nature. In the 
railroad resistance to an attempt to arrive at a scientific solu- 
tion of these recurrent problems of relations between capital 
and labor, in this disposition to look upon courageous efforts 
at solution as a peculiar menace, I see only indications of a 
similar point of view, a like state of mind. 

For the first time in our history as a nation, I believe, we are 
on the way to a working solution of this problem which has so 
long baffled the efforts of lawgivers. If the entirety of the 
President’s proposal is fairly examined, experimented with, 
allowed to demonstrate through operation its true effect, its true 
benefit, I believe that we shall make a great economic advance 
in dealing with an important aspect of our affairs. In addi- 
tion we shall be already upon the highway to a great spiritual 
and cultural advance, an advance in the direction of this new 
ideal and constructive state in which a larger measure of happi- 
ness will be enjoyed by our people and a larger measure of 
national efficiency and power will result for our country. 


PROCEEDINGS OF THE MEETING OF THE ACADEMY 
OF POLITICAL SCIENCE HELD IN NEW YORK 
NOVEMBER 22 AND 23, 1916 


THE annual meeting of the Academy of Political Science, 
held on November 22 and 23, 1916, was devoted to Labor Dis- 
putes and Public Service Corporations. Three sessions were 
held in Earl Hall, Columbia University, and a dinner session 
at Hotel Astor. Hon. William Lea Chambers, Commissioner 
of the United States Board of Mediation and Conciliation, pre- 
sided at the first session; Professor Samuel McCune Lindsay, 
President of the Academy of Political Science, at the second 
session; Professor Edwin R. A. Seligman, of Columbia Uni- 
versity, at the third session; and Hon. Oscar S. Straus at the 
dinner session. The program follows: 


FIRST SESSION 
Wednesday, November 22, 1916 
Earl Hall, Columbia University 


GOVERNMENTAL MEDIATION AND ARBITRATION 


1. Introductory address by the Presiding Officer 

2. The Canadian Industrial Disputes Act 
By Victor S. Clark 

3. The Australian System of Compulsory Arbitration 
By M. B. Hammond 

Discussion: Peter J. Brady and Paul S. Collier 


SECOND SESSION 
Wednesday, November 22, 1916 
Earl Hall, Columbia University 
TRADE UNIONS AND COMPULSORY ARBITRATION 


1. Introductory address by the Presiding Officer 
2. The Objections of Organized Labor to Compulsory 
Arbitration 
By W. S. Carter 
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3. Constitutional Aspects of Compulsory Arbitration 
By Thomas I. Parkinson 
Discussion: George E. Barnett, Everett P. Wheeler and 
Emerson McMillin 


THIRD SESSION 


Thursday, November 23, 1916 
Earl Hall, Columbia University 


TRADE UNIONS AND MEDIATION AND 
CONCILIATION 


1. Introductory address by the Presiding Officer 
2. Federal Intervention in Labor Disputes under the Erd- 
man, Newlands, and Adamson Acts 
By David A. McCabe 
3. A League to Enforce Industrial Peace 
By Julius Henry Cohen 
4. Mutual Benefit and Pension Funds as Aids to Industrial 
Peace 
By Miles M. Dawson 
Discussion: NV. /. Stone, A. B. Farquhar, and Julius Henry 
Cohen 


FOURTH SESSION 
Thursday, November 23, 1916 
Hotel Astor 


RECENT ASPECTS OF LABOR DISPUTES AFFECT- 
ING PUBLIC SERVICE CORPORATIONS 


1. Introductory address by the Presiding Officer 

2. The Adamson Law: The Employees’ Viewpoint 
By W. S. Carter 

3. The Adamson Law: The Employers’ Viewpoint 
By Frank Trumbull 

4. The Adamson Law: The Public Viewpoint 
By Bainbridge Colby 
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